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Bryan’s Resignation. Much to public surprise, Secretary of State 
Bryan dissented from the course of the pres- 
ident, and resigned rather than to sign the latest note to Germany. In an 
appeal for judgment to the American people, Mr. Bryan declared his 
sympathy with President Wilson in desiring a peaceable solution of the 
dispute, but differed as to the means ot securing it.. He held that the 
real issue was between systems of force and persuasion. The first 
spoke with firmness, and acted through an ultimatum; the second de- 
pended upon negotiations. He held that the note to Germany con- 
formed to the standards of the old system, and as an advocate of peace 
he could not support a method of the old system of which “the war in 
Europe was the ripened fruit.’”” He added :“ This is what firmness, 
supported by force, has done in the Old World. Shall we invite it to 
cross the Atlantic ? Already the jingoes of our own country have caught 
the rabies from the dogs of war; shall the opponents of organized 
slaughter be silent while the disease spreads ?’’ He pleaded that the 
United States should lead the world “ out of the black night of war.”’ 
The Bryan appeal urged that American lives, interests and wealth 
should not be involved in the strife of European nations who are ab- 
sorbed in competitive cruelties, and are too blind to the appeals of hu- 
manity to heed in the war zone the rights of noncombatants and neu- 
trals. He would apply his Mexican policy to Europe and urge Ameri- 
cans to stayat home. In view of the apathy displayed toward all polit- 
ical advisers who represent in this country alien influences, or the prop- 
aganda of militarism, thinking men are disposed to withhold judgment. 
No matter what may be said against Mr. Bryan’s attitude by the English 
sympathisers in this country, his desire for avoidance of war agrees 
exactly with English interests. The London Séatist of May 15 openly 
proclaimed that it would be better for the United States to remain neu- 
tral and at work turning out food and war supplies than if she were to 
call in millions of men from productive employment, enroll‘them in great 
armies, and send them thousands of.miles across the seas, to the loss 
of her own prosperity and ability of production. That would not help 
England, at any rate. 
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Warburg As Optimist. American bankers are somewhat skeptical 

upon the optimistic declarations of Paul 
Warburg, of the Federal Reserve Board, in an address to the Pan Ameri- 
can Financial Conference at Washington. Speaking of the exhaustion 
of resources of European capital, he urged the policy of extending 
American interests in international fields on a scale warranted by the 
great wealth of the country and the great (?) resources of the Federal 
Reserve system. He instanced the placing here of loans of $200,000,- 
000 to pay for supplies of war to European governments, declaring that 
the United States would from now on not only have to rely upon its 
own resources for capital required for its internal improvements; it will 
be called upon to provide means of financing Europe and South America 
also, while absorbing American securities previously placed in Europe 
but now returned to us. He argued that the vast store of idle gold in 
the country of the phenomenal sum of $1,890,000,000, included only 
$300,000,000 concentrated in the Federal Reserve banks, and that it 
could be better for the banks to perfect their organization and assemble 
the idle gold by substitution of Federal Reserve notes in circulation, 
in order to secure control of its vast financial power which could so 
much better be employed in financing capital operations on other conti- 
nents (while we returned to the use of paper money.) 


Giving Away Goa. The fact of the matter is that we have now to 

pay gold or gold value for all we buy abroad. 
The foreigners will not take paper, and they will not send us gold ex- 
cept as a loan, while under the endless chain plan, the gold taken from 
the Treasury is merely an exchange for notes which cannot be dis- 
counted without national dishonor. We had our fight to check the end- 
less chain of greenbacks by provision of gold, and were compelled to 
issue of certificates, backed by gold, which cannot be re-issued without 
deposits of gold. But the Federal Reserve notes are a charge upon the 
general fund of the Treasury, and any increase of their amount in cir- 
culation will swamp the revenues, already showing a deficit. The fallacy 
of idle gold is evident when we know that we have exported over $300,- 
000,000 in coin and that the estimated circulation outside of the Treasury 
is less than $600,000,000 and all of that except about $60,000,000 is safely 
held in bank reserves as required by law. The gold in the Treasury 
except the small amount in general fund is not owned by the govern- 
ment. It is the property of the certificate holders and all of it practic- 
ally is in circulation as money to maintain the standard of currency and 
money at home. It is not idle money. It represents our sole capital 
and basis of redemption of obligations. And that gold is more import- 
ant to keep for our own security than to send it abroad for invest- 
ment of banking profits without chance of return for many years; then 
only to give other countries the means to compete with us after the 
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war. Moreover, Americans must consider if fixed capital returns in 
countries practically bankrupt is better than active profits at home. 


Export of Capitai. In his zeal to divert American gold, which is 

capital, to foreign countries which need it more 
than we do (?), Mr. Warburg may reason in his specialty of exchange, 
which demands all the gold Americans are willing to spare, and then 
more, but he disregarded wholly the accepted principles of the science 
of money impressed upon us by the disastrous endless chain of redemp- 
tion of Cleveland days, soon to be again applied upon increase of Fed- 
eral Reserve notes. If we are to give the enormous credits required to 
continue the war supplies to Europe, and take up the financing of vast 
operations of private enterprises in Europe and South America de- 
scribed, it may be well’to calculate how far this country may travel in 
the thorny path of German inflation methods with a free gold scheme, 
hampered by a new endless chain, and with only 1,800 millions in gold 
to absorb (according to the generally accepted view of exchange sharps) 
the 4,000 million dollars of foreign investments in American securities. 
Such views do not qualify membership of a board established to regu- 
late for American interests, national banks and the tides of money and 
exchange. 


‘State Bank Members. ‘The Federal Reserve Board announced in 

its regulations to govern the admission of 
state banks and trust companies to the new system that applicants must 
have a high standard. The Board will use its broad discretionary pow- 
ers, vested in it by the Federal Reserve Act, in the consideration of each 
application to prevent the admission of any that would be a source of 
weakness. An applicant bank will be investigated by a Reserve Bank 
committee consisting of the Reserve agent, the Governor, and a Director 
of the district in which it is located. A state bank entering the 
system will be allowed to invest “‘only in loans on real estate and mort- 
gages of a character and to an extent which, considering the nature of its 
liabilities, will not impair its liquid condition.’’ It must show whether 
the nature of the powers exercised by the bank and its charter provisions 
are consistent with the proper conduct of the business of banking and 
membership in the Reserve Bank. It must as a condition of admis- 
sion maintain such improvements and changes in its banking practices 
as may be specifically required of it by the Federal Reserve Board. 
State bank members may however withdraw from the system on 12 
months’ notice. 

The announcement that the Board “‘appreciates that the strength of 
the Federal Reserve system is to be measured by the quality and 
strength of its members, rather than by their number,”’ is at variance 
with the purposes of the Federal Reserve Act, upon which Congress con- 





366 THE BANKING LAW JOURNAL 


sented to its enactment. Few state banks, however strong, will care to 
incur, possibly under adverse political pressure, the stigma of rejection 
imposed. Those located in states where laws interfere with the ‘‘proper’’ 
regulation and supervision of state bank members, especially as to bank- 
ing practice and real estate business, cannot enter. Submission to 
changes of regulations of the Board which may conflict with changes in 
state laws, involve a possible expulsion from state banking operations. 
Practically, trust companies cannot afford to make such a change. Legit- 
imate profits under state laws governing the management of private 
property interests, are far more attractive than the possible benefits and 
certain restrictions under Federal banking laws. The terms of admis- 
sion of state banking institutions which furnish to the people more than 
60 per cent of the bank credit power in the Union are too severe. Nor 
can banks consider with assurance of stability proposals to enter a sys- 
tem in which the rules of banking practice laid down by state laws are 
also subject to change under the will of the Federal Reserve Board. At 
the date of the last report, only 15 state banks and trust companies were 
members of the Federal system. 


Stee! Trust Decision. The decision of the United States Court at 

Trenton that the government prosecution of 
the Steel Corporation had shown no infraction of the Sherman anti-trust 
law, was another rebuke to the attacks of time-serving politicians upon 
legitimately managed industrial corporations. The court was unanimous 
that methods, not volume of business, was the test. It found nothing 
wrong in the acquirement of the Tenessee Coal and Iron Company, a 
comparatively small producer, during the panic of 1907, and thus virtu- 
ally approved the attitude of the Roosevelt administration. The cor- 
poration activities, domestic and foreign, were held to be above attack, | 
and without evidence of monopoly as charged by the Taft administra- 
tion. Competitors were shown to have grown more rapidly than the 
Steel Corporation. It was found that the concern got no rebates from 
railways, and that the only point of criticism of price regulations was 
discontinued before the suit began and was not made a part of the 
eomplaint. 


Stock Market Boomea.  /[t was not remarkable that prices of stocks 

rebounded and a boom set in that carried 
Steel common $10 above its record of last winter. The value of the 
issue increased over $25,000,000 in a day. And the following day 
showed a million share sale of securities on the exchange at higher 
prices. The announcement of the government of intention to appeal 
the case to the Supreme Court was ignored as an actual indorsement 
of policies of the Taft administration, hopelessly condemned by the 
popular revolt of 1912. The decision was inevitable in view of the 
ruling of the court of last resort that only restraint of trade which 
was unreasonable, was within the law. 
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Note Must Not Be The New York Court of Appeals has 
Mailed Directly to Bank recently handed down an important 
At Which Payable. and interesting decision with reference 


to the effect of presenting a note, pay- 
able at a bank, by mailing it directly to the bank at which it is pay- 
able. The decision referred to is Baldwin’s Bank of Penn Yan v. 
Smith, decided May 25th, 1915. The conclusion which the court 
reached indicates that the collection of a note by sending it directly to 
the bank at which it is payable is an extremely unsafe practice. In 
this particular instance it resultcd in depriving the holder of the note 
in question of his right to recover thereon. 

The note sued on was made by made’by the defendants and was 
payable at a bank in Watkins, New York. The plaintiff bank subse- 
quently became the holder of the note and before maturity sent it di- 
rectly to the Watkins bank “‘for collection and remittance.’’ On the 
day on which the note fell due, one of the makers called up the presi- 
dent of the bank on the telephone and inquired if the note was there. 
Upon being told that the note was in the bank he instructed the presi- 
dent to charge it to the makers’ account, and the president told him 
that that would be done. Seven days later the bank failed without 
- having remitted for the note, although during all that time the makers’ 
deposit was more than sufficient to pay the note. This action was 
brought by the holder against the makers, and it was held that the 
plaintiff was not entitled to recover. This conclusion was reached on 
the ground that the acceptance by the bank of the verbal order to pay 
the note and charge it tothe makers’ account constituted a payment of 
the note as between the holder and the makers; and even if it could 
be assumed that the note had not been paid it was held that the plain- 
tiff was not entitled to recover for the reason that, in sending the note 
directly to the Watkins bank, the plaintiff made that bank its agent, 
and, the failure to secure payment being due to theagent’s negligence, 
the resulting loss should fall upon the plaintiff and not upon the de- 
fendants, who were in no way responsible for the loss. 

It has always been held that it is an act of negligence for the holder 
of a check, ora bank collecting it as his agent, to send the check direct- 
ly to the drawee bank and that if such method of forwarding results in 
a failure to collect the check, the drawer is discharged from liability 
and the collecting agent is responsible to the owner of the check for the 
loss sustained. This rule is generally based upon the ground that in 
s2nding a check directly to a drawee bank the collecting bank makes 
the debtor the agent of the creditor in the very matter of collecting the 
debt and that such an agency is improper. This rule has been applied 
even in cases where the drawee bank is the only banking institution in 
the place where it is located, and there is apparently no feasible 
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method of accomplishing the collection without sending the check 
directly to the drawee. 

The only opposition to this general rule is found in the New York 
decisions which, down to the present time, have been to the effect that 
it is not negligent to collect a check by sending it directly to the bank 
on which it is drawn. These cases, however, are in effect overruled by 
the recent Court of Appeals decision. 

In the case of an ordinary promissory note it is, of course, un- 
necessary to make any presentment for payment whatever in order to 
charge the maker with liability, but when a note is by its terms made 
payable at a bank, it comes within that provision of the Negotiable 
Instruments Law which provides: ‘* Where the instrument is made 
payable at a bank it is equivalent to an order to the bank to pay the 
same to the account of the principal debtor thereon.’’ It becomes in- 
cumbent upon the holder of such a note to present it for payment at 
maturity just as in the case of acheck. If he neglects to present it and 
is unable to collect it because of the bank’s failure or insolvency, and 
it appears that it would have been paid if presented at the proper time 
and place, inasmuch as the loss is due to his own negligence, the maker 
of the note is discharged of liability just as in the case of a drawer of 
acheck. And by virtue of the recent Court of Appeals decision the 
holder of a note payable at a bank will not attempt to collect it by send- 
ing it directly to the bank unless he is willing to assume the risk of 


a possible loss through the failure of the bank before sending its re- 
mittance. 
SS 


Payment of Savings Bank ‘The fact that a savings bank has a 
Deposit Where Pass Book by-law, to the effect that it shall not 
Is Lost. be called upon to make any payment 

without the presentment of the pass 

book, is not an absolute bar to the recovery of a deposit without the 
production of the pass book. This is the effect of a recent decision by 
the Appellate Division of the New York Supreme Court, published 
herein on page 373. At the time when the account in question was 
opened, and when the action to recover the deposit was commenced, 
the banking law of New York provided that no savings bank should 
pay any deposit unless the pass book of the depositor should be pro- 
duced and the proper entry of the withdrawal made therein at the time 
of the transaction. The statute further provided that the trustees of 
savings banks might make provision in their by-laws as to how pay- 
ments should be made in case of a lost pass book, or under other ex- 
ceptional circumstances where the book could not be produced, with- 
out loss or serious inconvenience to the depositor. During that time 
the by-laws of the defendant bank contained this provision: “The 
bank shall not be liable or called on to make any payment without the 
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presenting of the pass book at its counter, that the proper entry may 
be made in it.’’ 

After opening the account, the plaintiff depositor went to Ireland 
with his wife and, while there, mailed to the defendant bank his pass 
book together with a draft on the bank for $50. A short time later 
the defendant was committed to a lunatic asylum where he was con- 
fined for five weeks. In the meantime the bank had returned the pass 
book to the plaintiff by registered mail and, during the plaintiff’s brief 
period of detention in the asylum, his wife called at the post office 
and the pass book was delivered to her. Upon his release from the 
asylum, the plaintiff inquired of neighbors, as to the whereabouts 
of his wife but was unable to obtain any information. She had rela- 
tives livingin Ireland, but the plaintiff returned tothis country, with- 
out making inquiry of them. and subsequently brought this action 
against the bank, upon the bank’s refusal to pay the deposit except 
upon presentment of the passbook. It was held that the plaintiff was 
entitled to recover because, under the circumstances of this case, all 
that could be required of the plaintiff, in order to entitle him to re- 
ceive his deposit from the bank, without producing the pass book, was 
that he submit a statement of facts disclosing a reasonable excuse for 
failing to have the pass book in his possession. 

The court points out that, although the savings bank had a by-law 
’ to the effect that it should not be called upon ‘‘to make any payment 
without the presenting of the pass book at its counter,’’ it had made 
no rule ‘‘regulating payment where, because of its loss or because of 
other exceptional circumstances, the book could not be produced.’’ It 
does not appear in the decision just what the effect of such a rule might 
be nor how rigid arule might be adopted bya savings bank under 
the provision of the banking law referred to. 


Check As Payment There had beena dispute between the parties 
In Fuil. in Ryan v. Progressive Retailer Publishing 

Co., a decision published on page 380 of this 

issue; as to the exact amount there was due and owing from the de- 
fendant to the plaintiff. The defendant company finally wrote out a 
check for the amount which it admitted to be due and delivered it to 
the plaintiff after inscribing thereon the words, ‘‘ In full of all de- 


, 


mands.’’ The plaintiff protested at the time that he did not accept 
the check in full payment, but merely as a payment on account. He 
thereafter erased the words, ‘‘ In full payment of all demands, ’’ col- 
lected the check and brought suit for the balance which he claimed to 
bestilldue. The Court of Appeals of Georgia held that the retention and 
collection of the check constituted a satisfaction of the debt in spite of 
his protest to the contrary and the erasure of the words mentioned. 
The rule in regard to the effect of a check bearing words to indicate 
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that it was delivered in full payment of some claim is a comparatively 
simple one, but one which is not generally understood. Where there 
is a genuine dispute between the parties as to the amount due, that is, 
where there is what the courts call an unliquidated claim, the tencer 
of a check for an amount less than that claimed by the creditor will ex- 
tinguish the debt, if it is tendered as payment in full and is collected 
by the creditor. This rule applies in the same manner where the pay- 
ment is made by cash, or promissory note, or by some other method 
instead of by check. A different rule applies, however, where the claim 
is liquidated, that is, where the amount due has been ascertained and 
agreed upon by the parties or has been fixed by operation of law. In 
such a case the payment of a sum less than the amount due at the time 
and place where full payment should be made, does not discharge the 
entire debt even though it be accepted as full payment, the reason is 
that the creditor receives no consideration for giving up the balance 
of his claim and he may subsequently bring suit and recover the 
amount still unpaid. This is so even though a receipt in full is given 
at the time of the transaction. It is held that a receipt given under 
such circumstances is not conclusive. Where, however, some addi- 
tional benefit accrues to the creditor, as where payment is made before 
maturity, or at a different place from that agreed upon, the payment 
of a sum less than the amount actually due operates as a satisfaction of 
the entire debt, if received as such. The same is true where payment 
is made ina manner different from that agreed upon by the parties, 
as where the debtor delivers to the creditor the note of a third party 
by way of payment. There are decisions in England and in some of 
the states to the effect that the delivery of the debtor’s check as pay- 
ment in full, if accepted, will operate to satisfy acclaim. These cases 
proceed on the theory that payment by check is entirely different from 
mere payment in money and that the check is more valuable than the 
original debt which was not negotiable. These cases do not seem to 
be based upon sound theory for they imply that the check is more valu- 
able than its equivalent in cash. The rule expressed in regard to 
checks is not followed by all of the courts. In some of thé states, in- 
cluding New York and Massachusetts, it is held that the acceptance of 
a check as payment in full, will not operate to satisfy the debt where 
there is in fact alarger sum due, and there is no actual dispute between 
the parties as to the amount of the claim. 









































Cece of Check On It is a pretty well settled proposition of 
Forged indorsement. banking law that a bank depositor owes 

no duty to the bank, which requires him 
to examine the cancelled vouchers, returned to him by the bank, for 
the purpose of finding out whether or not any of his checks have been 
paid on forged indorsements. This is one of the uncertainties and 
perils of the banking business, in regard to which a bank must look 
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out for itself. The bank impliedly contracts with its depositor to pay 
his checks only upon genuine indorsements. The drawer is not pre- 

sumed to know, and in fact seldom does know, the signature of the 

payee or of subsequent indorsers. in this regard the bank has the 

means at hand to protect itself by requiring identification when a check 

is presented for payment, or by insisting upon a responsible guarantee 

or indorsement before making payment... When the bank returns the 
paid check to the depositor the latter is entitled to assume that the 
bank has ascertained that the indorsements thereon are genuine. 

Therefore the law places upon the bank the obligation of determining, 

at its peril, the genuineness of check indorsements. If the bank pays 
out money on a check bearing a forged indorsement, it must make 

good the amount to the depositor, and the fact that the depositor did 
not examine his cancelled checks when they were returned to him by 

the bank, is not a defense upon which the bank can rely to absolve it 
from liability. 

In this connection there are, however, certain restrictions and ob- 
ligations which the law places upon the depositor. If the depositor 
learns through an examination of his account, or through any other 
source, that one of his checks has been paid on a forged indorsement, 
he must give prompt notice of the irregular payment to the bank. If the 
- depositor neglects to meet this obligation, the effect of his negligence 
will be to free the bank from the liability, to which it would ordina- 
rily be subjected, and to impose upon the depositor the responsibility 
for his loss. And there is another rule in connection with payments 
on forged indorsements, by which the bank is benefited, to the 
effect that if the depositor has knowledge of circumstances from which, 
by reasonable care and inquiry, he should discover a payment on a 
forged indorsement, he must make reasonable inquiry into the trans- 
action for the purpose of ascertaining its regularity. If, under such 
circumstances, he fails to take ordinarily prudent steps for his protec- 
tion, and for the protection of the bank, he loses his recourse against 
the bank. 

The last stated proposition of law was applied by the Supreme 
Court-of Pennsylvania in the recently decided case of Lesley v. Ewing, 
on page 377 of this number. In this case it appeared that Lesley, the 
plaintiff, having money to loan accepted the recommendation of a 
friend that he invest it in a first mortgage upon certain real estate. 
He made no inquiry of the owner, or of any one else, but relied solely 
upon the representations of his friend and delivered to the friend his 
check for $4,000, payable to the order of the owner. This happened 
in 1907. In July, 1911, Lesley was informed that the mortgage was a 
forgery. In the meantime the interest had been paid by the friend, 
who had apparently forged the payee’s name on Lesley’s check and 
collected the amount. In October, 1911, Lesley wrote for, and received 
from the bank, the cancelled vouchers, including the $4,000 check in 
question, but it was not until two months later that he notified the bank 
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of the fact that the check had been paid upon a forged indorsement. 

In his action to recover the amount paid out upon the check Lesley 
testified that he did not discover to a certainty that the payee’s in- 
dorsement had been forged until a few days before he sent notice of 
that fact tothe bank. It was held that, under these circumstances, he 
could not recover from the bank. His knowledge of the forgery of the 
mortgage should have led to the discovery of the forged indorsement 
on his check. In the language of the court: ‘‘Charged with such 
knowledge, he cannot escape the rule of law settled in our state that 
he must act promptly in notifying the bank if he intends to demand 
payment of the amount paid on the forged indorsement.’’ 


Payment of Check After The payment of acheck after the death 
Drawer’s Death. of the drawer raises various questions 
with reference to liability of the bank 

and liability of the party receiving payment to the estate of the drawer. 
With regard to the bank the question of liability depends largely 
upon whether the bank had knowledge of the fact of the drawer’s 
death. If a bank pays acheck in the regular course of business in 
ignorance of the drawer’s death it is protected. If the bank has 
‘knowledge of the death of the drawer it should refuse to pay the check, 
for such action on the part of the bank will in general subject the bank 
to liability. If it so happens that the check was delivered without 
consideration, and the bank pays it to the payee, then there is no doubt 
as to the liability of the bank to the drawer’s estate. If, in such cir- 
cumstances the check is paid to a holder in due course, or if it appears 
it was delivered for a valuable consideration, it may be said that there 
is some doubt as to the bank’s liability. The bank, however, is usu- 
ally not in a position to determine whether or not a check was based 
on a valid consideration. This, coupled with the doubt as to the 
bank’s liability where payment is ‘made to a holder in due course, 
makes it imperative that the bank, for its own protection, refuse to 
pay a check, the drawer of which, to the bank’s knowledge, is not living. 
The rights of a party receiving payment of a check after the draw- 
er’s death are discussed in Stacy’s estate, recently decided by the Sur- 
rogate’s Court of New York County, on page 390 of this number. The 
payee of a check, which had been delivered without consideration, 
collected it after the drawer’s death. It was held that she was respon- 
sible to the estate of the drawer for the amount of the check. 


The National Bank ot Just as we go to press the important an- 
Commerce, St. Louis. nouncement is made that John G. Lons- 

dale, of the firm of Logan & Bryan, New 
York City, has been elected president of the National Bank of Com- 
merce in St. Louis, succeeding Tom Randolph, who was made chair- 
man ofthe board. An extended notice will appear inthe July JouRNAL. 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


LOST SAVINGS BANK PASS BOOK. 


Meighan v. Emigrant Industrial Savings Bank, New York Supreme Court, Appellate Division, May, 1915. 
New York Law Journal, May 22, 1915. 


The by-laws of a savings bank provided that the bank should not be called 
upon to make any payment without a presentment of the pass book. A statute 
provided that no savings bank should pay any deposit unless the pass book should 
be produced; the statute further declared that the by-laws of the savings bank 
might provide as to how payment should be made in the case of lost pass books. 
The by-laws of the savings bank in question, however, contained no provision as 
to payments on lost pass books. It was held that where a depositor showed a 
reasonable excuse for failing to produce his pass book, he was entitled to recover 
his deposit from the bank. 


Appeal by defendant from a judgment entered on a verdict in favor 
of the plaintiff and from an order denying its motion for a new trial 
on the minutes. 

: The facts were as follows: The plaintiff, then a resident of New 
York City, had an account with the defendant standing in his indi- 
vidual name. The account was subject to the defendant’s by-laws, 
which contained this provision: ‘‘The bank shall not be liable or 
called on to make any payment without the presenting of the pass book 
at its counter, that the proper entry may be made in it.’’ When the 
account was opened and when this action was commenced the Banking 
Law provided that no savings bank shall pay any deposit unless the 
pass book of the depositor shall be produced and the proper entry 
made therein at the time of the transaction. It further provided 








NOTE.—For other similar decisions, see Banking Law Journal Digest and Supple- 
ment, § 426. 
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that the trustees of savings banks might in their by-laws provide how 
payment should be made in case of loss of pass books or under other 
exceptional circumstances where the books could not be produced with- 
out loss or serious inconvenience to depositor, the right to make such 
payments to cease when the superintendent of banks should so direct. 
The by-laws of the defendant made no provision whatever for a pay- 
ment without the production of the pass book. 

In the summer of 1912 plaintiff, with Bridget, his wife, went to 
Dublin, Ireland, where they lived at No.7 Malachy road. While at this 
place plaintiff mailed to defendant his pass book, together with a 
draft on defendant for $50. Having received the book and draft, the 
defendant on July 30, 1912, returned the book with a draft for the 
equivalent of $50 to plaintiff by registered mail, and on August 8, 
1912, the package was delivered to plaintiff’s wife at No. 7 Malachy 
road. In the latter part of July, 1912, plaintiff was committed to a 
lunatic asylum, where he was confined for five weeks, including the 
8th day of August, 1912. On leaving the asylum plaintiff inquired at 
the general post office in Dublin and was told that the registered pack 
age sent by the defendant and containing plaintiff’s bank book had 
been delivered to his wife as above recited. Plaintiff did not see his 
wife while he was in the asylum or after he left. After leaving the 
asylum the plaintiff went to live at No. 7 Malachy road and found 
the house vacant. He inquired of neighbors concerning the where- 
abouts of his wife but obtained no information. The wife had relatives 
living near Dublin but plaintiff did not inquire for her of them. Sub- 
sequently plaintiff wrote to defendant asking for a payment on account 
and in reply was told he could draw no money without presenting the 


pass book, and that defendant had received a communication from 


plaintiff’s wife stating that it was in her possession. 

There was no evidence that the wife made any claim to the book 
adverse to the plaintiff, and plaintiff testified that he had never assigned 
the book or any interest therein. On returning to this country plain- 
tiff made demand on defendant for the amount remaining to his credit. 
He also informed defendant in substance of the facts showing his ina- 
bility to produce the book but his demand was refused, the defendant 
taking the position that it would not pay without the book. Thereupon 
this action was commenced. 

HotcuHkxiss, J. The defendant does not contend that the provision 
of the Banking Law requiring the production of the pass book is an ar- 
bitrary condition that must at all hazards be complied with, but if it 
did the contention could not be upheld. In Warhus v. Bowery Sav- 
ings Bank (21 N. Y., 543) it appeared that in pursuance of the provi- 
sions of the act incorporating the defendant by which it was author- 
ized to prescribe regulations for the withdrawal of moneys, the defend- 
ant had adopted a rule that ‘‘no person shall have the right to demand 
any part of this principal or interest without producing the original 
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book, that such payment may be entered therein,’’ and it was held 
that proof of the loss of the pass book or inability to find it after proper 
search excused its non-production and entitled the depositor to his 
money. But the plaintiff in that case having offered no proof what- 
ever of the loss or destruction of the book or any proof to account for 
its non-production, a dismissal of the complaint was sustained. In 
the present case, defendant having made no rule regulating payment 
where, because of its loss or because of other exceptional circumstances 
the book could not be produced, the first inquiry must be whether the 
facts disclosed a reasonable excuse for plaintiff’s failure to present his 
book when he sought to withdraw his money. The evident purpose of 
the rule reqiring the production of the book is to protect the bank 
against the payment of deposits to other than those entitled thereto, 
and the reasonableness of the excuse for not producing the book 
must be determined in the light of this purpose. Had it been shown 
that the book was actually lost, a refusal to pay without its produc- 
tion would not have been justified (Mierke v. Jefferson County Sav. 
Bank, 208 N. Y., 546). Is the situation changed because, although 
it is to be inferred that the book is in the possession of a certain 
identified individual (no ground for suspecting an adverse claim on 
his part appearing), the whereabouts of that person cannot after rea- 
sonable search be ascertained? I think not. Assuming that the de- 
livery of the registered package by the Irish post office authorities to 
plaintiff’s wife was justified, notwithstanding it was addressed to 
plaintiff himself, what presumption can follow except that the wife re- 
ceived the package as plaintiff’s agent and to hold for him? 

When, after his release from the asylum, plaintiff returned to tke 
marital domicile and found it closed, and when, after inquiry of those 
living in the neighborhood, plaintiff was unable to ascertain the where- 
abouts of his wife, I think he had performed every duty that could be 
reasonably required, particularly in view of the fact that the un- 
certainty of his wife’s whereabouts was accentuated from the circum- 
stance that she had neither visited nor communicated with him while he 
was inthe asylum. In Palmer v. Providence Institution for Savings 
(14 R. I., 68) after the death of the depositor, plaintiff, his adminis- 
trator, was unable to obtain the pass book from the depositor’s family, 
who had taken possession of it after his death, which fact plaintiff 
communicated to the defendant, which refused to pay, but the court 
held plaintiff entitled to recover. There is nothing in the record be- 
fore us to show that if the plaintiff had made inquiry of them, the 
relatives of his wife, who lived near Dublin, could have given him any 
information of her whereabouts. The plaintiff testified that on several 
occasions he called at defendant’s banking house and informed its 
deputy comptroller of all the facts concerning his search for his wife 
and his attempts to get possession of his book but that he was told 
that no payment would be made without the book, and this was corro- 
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borated by the deputy comptroller, who said: ‘‘I told him where the 
pass book was, and we had information it was in the hands of his 
wife.’’ On these facts the jury was justified in finding that having 
adopted no rule or by-law regulating the conditions under which de- 
posits might be withdrawn without producing the book, defendant 
stood out and refused to pay solely on this ground. If the defendant 
was dissatisfied with the sufficiency of the attempts plaintiff had made 
to get possession of the book, it should have said so, and although I 
do not mean to suggest that it would then have been plaintiff’s duty 
to have pursued any further search, I think that, defendant having 
failed to make any objection on the ground of insufficient search at the 
time when demand was made upon it and having apparently placed its 
refusal on the sole ground that the book was not produced and was in 
possession of plaintiff's wife, it is in no position now to claim that 
plaintiff’s search for his wife was not as thorough as it might have been. | 

The judgment and order should be affirmed, with costs. 

INGRAHAM, P. J.,and LAUGHLIN, J., concur. 

Dow Inc, J.(dissenting)—The account of the plaintiff was received 
by the defendant subject to the latter’s by-laws which were printed in 
the depositor’s book, and which constituted part of the contract bet- 
ween the parties on which the deposit was received (Warhus v. Bowery 
Savings Bank, 21 N. Y., 543). One of these by-laws provided: ‘‘ The 
bank shall not be liable or called on to make any payment without the 
presenting of the pass book at its counter, that the proper entry may 
be made in it, nor shall it be liable for any deposit unless made at its 
counter during business hours.’’ The Warhus case just cited held 
that there was nothing unreasonable in such a regulation, nor did it 
work a forfeiture of the depositor’s money, and that if the depositor, 
when he wished to withdraw the money, could not do what the regula- . 
tion of the defendant required, he must do the next best thing— 
account for the non-production of the pass book and show its loss or de- 
struction. The plaintiff herein has done neither. What he has shown 
is that the pass book, when returned to him by mail by defendant, as 
instructed by him, was taken possession of by his wife, who presum- 
ably still retains the same. He has taken no legal steps to secure the 
return of this pass book. He left Ireland without any adequate effort 
to find his wife, to ascertain her whereabouts or to regain possession 
of the book. This despite the fact that she had a brother and sister 
living in Ireland within a short distance of his then residence there, 
and from neither of them did he seek any information as to his wife’s 
whereabouts. He returned to this country without any attempt to re- 
gain possession of his pass book, though he knew from the bank’s 
c )rrespondence with him that they stood upon their contract and would 
not pay him without the production of the book. Mierke v. Jefferson 
County Sav. Bank (208 N. Y. 343) held that where a bank had failed 
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to make a by-law providing for the method of making payments in cases 
of the loss of a pass book or other exceptional cases, where the book 
could not be produced without -loss or serious inconvenience to de- 
positor (Banking Law, sec. 143), the defendant could not insist on 
the giving of an indemnity bond, but the only question was whether 
plaintiff had given satisfactory evidence of the loss of the book. Here 
the record affirmatively shows that the book is in existence; it has not 
been lost, but to plaintiff’s knowledge is in the possession of a third 
party; he has taken no means to regain such possession, and therefore 
it seems to me, until plaintiff has exhausted every reasonable means 
of obtaining possession of his pass book or has made the party holding 
it a party defendant in this action, that he cannot recover against the 
depository in the face of the express terms of the contract between 
them, which have been held not to be unreasonable. I therefore be- 
lieve that the judgment appealed from should be reversed, with costs, 
and judgment given in favor of defendant with costs. 
MACLAUGHLIN, J., concurs. 


PAYMENT OF CHECK ON FORGED INDORSEMENT 


Lesley v. Ewing, Supreme Court of Pennsylvania, February 8, 1915. 93 Atl. Rep. 875. 


When a depositor discovers that his bank has paid a check drawn by him, upon 
a forged indorsement, he must give prompt notice thereof to the bank, or the bank 
will be released from liability. 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit by Hugh Lesley against J. Hunter Ewing and others, 
who, with Henry Whelen and another, were late trading as Town- 
send, Whelen & Co. From a judgment for defendants, plaintiff ap- 
peals. Affirmed. 

The facts appear in Lesley v. Ewing, 244 Pa. 480,90 Atl. 797, and 
in the opinion of the Supreme Court. 

Argued before MESTREZAT, PoTTER, ELKIN, MOSCHZISKER, and 
FRAZER, JJ. 

ELKIN, J. When this case was here before, the judgment was re- 
versed with a venire upon the sole ground that too much latitude was 
allowed in the cross-examination of a certain witness. Lesley v 
Ewing, 244 Pa. 480, 90 Atl. 797. No other question was considered 
by this court for the reasons stated in that opinion, and there was not 
the slightest indication that the case should be treated otherwise than 
de novo upon its merits when re-tried. The fact that the judgment 
was reversed with a venire facias de novo did not necessarily mean 








-NOTE.—For other similar decisions see Banking Law Journal Digest and Supple 
ment § 197. 
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that the case must be submitted to the jury without regard to the legal 
rights of the parties. In that case the jury returned a verdict for de- 
fendants, and, a judgment having been entered thereon, plaintiff ap- 
pealed. Improper cross-examination was the principal matter com- 
plained of by the assignments of error in that case, and no other 
question was decided upon that appeal. At the second trial the error 
pointed out by this court relating to the cross-examination of a witness 
was corrected, and the case was tried upon its merits. The real point 
in controversy now is whether upon the established facts at the second 
trial the case was for the jury or for the court. 

A brief recital of the facts will be helpful toa proper understanding 
of the question involved. Lesley had money to loan, and Futrell, a 
friend and an attorney,recommended a first mortgage upon certain real 
estate as a good security. Before making the loan, Lesley went upon 
the ground and looked over the property. He was satisfied with the 
security and agreed to purchase the mortgage. The owner of the 
property was represented to be one Buzby, who was unknown to 
Lesley. Lesley made no inquiry of Buzby, nor of any one else, but 
relied solely upon the representations made by his friend Futrell. He 
made out his check for $4,000, payable to the order of Buzby, handed 
it to Futrell, and in due time received a mortgage in the same amount 
purporting to be executed by Buzby upon the property which he had 
examined. This all occurred in 1907. Futrell paid the interest as it 
accrued upon the mortgage until August, 1910, after which no interest 
was paid. In June, 1911, Futrell informed Lesley ‘‘that he was in 
trouble, and that the mortgage was of more or less questionable 
value.’’ In July, 1911, Lesley was informed that the mortgage was 
a forgery. After being so notified, he admits in his testimony that: 


‘‘I did not do anything. I thought simply that my money was _ 
gone. I had lost my money, and that was all there was to it.’’ 


His canceled checks during all of this time remained in the bank- 
ing house of the defendants where he kept his account. He had re- 
ceived statements of his account from time to time since 1907, but 
had never taken the trouble to get his canceled checks which re- 
mained in the hands of his bankers until October, 1911. The state- 
ments of his account showed that the bank had paid the $4,000 check, 
and he had this knowledge soon after that check was issued in 1907. 
He no doubt acted upon the belief that Buzby received the proceeds of 
the check because it was made payable to his order, but he received 
notice in July, 1911, that the mortgage was supposed to be a forgery 
and had positive knowledge of this fact prior to October, 1911. With 
this positive knowledge that the mortgage was a forgery, he must have 
known that the check payable to the order of the mortgagor had been 
negotiated by some one without authority. Throughout the entire 
transaction he acted upon the belief that the mortgage was genuine; 
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that Buzby, the mortgagor, to whose order the check was made pay- 
able, had received the proceeds; and therefore when he learned that the 
mortgage was a forgery, as a prudent business man, he should have 
inquired with reasonable diligence about the payment of his check. 

If some one forged the name of Buzby to the mortgage, and this 
forged mortgage was purchased by Lesley, whose check was made pay- 
able to the order of the forged mortgagor, it is apparent that some one 
must likewise have forged the indorsement of Buzby on the check be- 
fore the money was paid upon it, and this fact ceuld not have escaped 
the attention of the maker when confronted with all of these facts. In 
this connection it was proper to admit evidence of these facts in ex- 
planation of the whole transaction, and alsoas an aid to the court in 
determining whether appellant had used that diligence which the law 
requires in notifying the bank. On October 10, 1911, Lesley wrote 
the bank asking for the canceled checks, and a few days later received 
the same. He had the checks in his possession, subject to the examina- 
tion of himself and his counsel, until December 12, 1911, when he 
notified the defendants that the indorsement of Buzby was forged and 
demanded payment of the amount of the check, with interest. In 
other words, he had the check with the forged indorsement in his pos- 
session, with knowledge of all the facts hereinbefore stated, for nearly 
two months before he notified the bank of the forgery and demanded 
payment. 

It is true Lesley testified that he did not positively discover the 
forgery until the early part of December, but he admits that he had 
knowledge of all the facts as above stated, and we think that, charged 
with such knowledge, he cannot escape the rule of law, settled in our 
state, that he must act promptly in notifying the bank if he intends to 
demand payment of the amount paid on the forged indorsement. It 
may be, as contended for appellants, that the rule of law held to be 
applicable to such cases in our own state is not in harmony with the 
rule adopted in some other jurisdictions; but we cannot escape the 
conclusion that the present case is ruled in principle by McNeely Co. 
v. Bank of North America, 221 Pa. 588, 70 Atl. 891, 20 L. R. A. (N. 
S.) 79, Connors v. Old Forge Discount & Deposit Bank, 245 Pa. 97; 
91 Atl. 210, and the line of cases upon which these decisions are based. 

Having indicated the grounds upon which we base our conclusion, 
nothing of benefit can be added by discussing the numerous assign- 
ments of error which at most can only be regarded as details relating 
to the principle involved. The learned court below gave the case very 
careful consideration, and.in our. opinion the evidence was sufficient 
to warrant all the findings of fact and ample to justify the conclusions 
of law. 

Judgment affirmed. 
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CHECK GIVEN IN FULL PAYMENT. 





Ryan v. Progressive Retailer Publishing Co., Court of Appeals of Georgia, March 18, 1915. 
84 S. E. Rep. 834. 





Where there is a genuine dispute between a debtor and a creditor as to 
the amount due and the debtor tenders his check for an amount less than that 
claimed by the creditor, containing the following words ‘‘in full of all demands,”’’ 
the retention and collection of the check by the creditor operate to extinguish his 
claim. This is so although the creditor protests at the time that he does not ac- 
cept the check in full payment but merely as a payment on account, and though 


he erases from the check, without the debtor’s consent, the words, ‘‘In full of all 
demands.’’ 


Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by H. C. Ryan against the Progressive Retailer Publishing 
Company. Judgment for defendant, and plaintiff brings error. Af- 
firmed. 

BROYLES, J. Ryan, an advertising solicitor in St. Louis, sued 
the Progressive Retailer Publishing Company of Atlanta, for salary 
and commissions. The contract between them was evidenced by cer- 
tain letters written by both parties. The case was submitted to the 
trial judge upon an agreed statement of facts. The plaintiff claimed 
there was due to him $177, this total amount being composed of $2 as 
commissions, and the remainder as salary, with interest thereon. The 
defendant, in its answer, contended that it owed the plaintiff nothing, 
and pleaded an accord and satisfaction. The trial judge found for the 
defendant, and the plaintiff excepted. 

1. In Bass Dry Goods Co. v. Roberts Coal Co., 4 Ga. App. 520, 61 
S. E. 1134, this court held that: 

‘“Where the aggregate amount of an account is in dispute, but the 
debtor concedes a liability for a part thereof, and tenders that sum in 
payment, on the condition that it shall be in full settlement, the cred- 
itor, by retaining and using the money, check, or other thing of value, 
so tendered, extinguishes the whole account, notwithstanding he pro- 
tests, at the time, that the remainder of his claim is still due and 
owing.”’ 

In that case Judge Powell, after quoting from Chicago Railway Co. 
v. Clarke, 178 U, S. 353, Sup. Ct. 924, 44 L. Ed. 1099, said: 

“In such cases, if the debtor tenders the sum as to which he is will- 
ing to concede a liability, on condition that it is to be accepted in full 
settlement, the creditor must decline the tender, and not retain and use 
the money, check, or other thing of value offered in full settlement.’’ 

He cites also, in support of that ruling, Redmondv. Atlanta & Bir- 
mingham R.Co., 129 Ga. 140, 58 S. E. 874; Walker v. O’ Neill Mfg. 
Co., 128 Ga. 835, 58 S. E. 475; Walker v. Wadley, 124 Ga. 286, 52S. 
E. 904; Jenkins v. National Building Association, ]11 Ga. 732, 36 S. 
E. 945; Hamilton v. Stewart, 105 Ga. 300, 31 S. E. 184; Id., 108 Ga. 





NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, §27. 
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472, 34S. E. 123. In Jenkins v. National, etc., Ass’n, supra, it is 
held: 


‘““ When a debtor pays to a collecting agent a given sum of money 
upon the express condition that the same is to be accepted by the 
principal of the latter in full settlement of all demands against the 
debtor, it is the duty of the creditor, within a reasonable time after 
being informed of the condition on which the payment was made to 
notify the debtor whether or not his offer of settlement is accepted, and 
if not, to return to him the money received.’’ 


Justice Cobb in that case said: 


‘In Hamilton v. Stewart, 105 Ga. 300 (31 S. E. 184), it was held 
that, where a debtor remitted to a creditor less than the amount of 
the debt as claimed by the creditor, upon the distinct understanding 
that the same was to be received in full discharge of the debt, if the 
creditor did not, within a reasonable time after the money was re- 
ceived, repudiate the offer and return the money remitted to him, all 
liability on the debt would be discharged. When the case was before 
the court the second time (108 Ga. 472 34 S. E. 123), the necessity 
for the return of the money within a reasonable time was emphasized, 
and it was intimated that a bare refusal to accede to the proposition 
to accept the amount in full discharge would be unavailing to the 
creditor in the absence of a return of money.”’ 


See also Walker v. O’Neill Mfg. Co., supra; Wilcox v. Rogers, 13 
Ga. App. 410, 79 S. E. 219. 

The decision in Stewart v. Stephens, 7 Ga. App. 453, 67 S. E. 199, 
relied upon in the brief of counsel for the plaintiff in error, is not in 
conflict with the above ruling; for in that case, when the creditor, 
Stephens, drew his draft on the debtor for a less amount than he claim- 
ed was due him, and the debtor honored the draft, and Stephens re- 
ceived the money, there was nothing said by the debtor about it being 
a paynent in full satisfaction of Stephens’ claim; and it was expressly 
ruled that, because of such omission, there was no valid accord and 
satisfaction. 


“It is elementary law that a debtor has the right to attach to a ten- 
der such lawful condition as he pleases. And, therefore, where a 
sum of money is tendered in satisfaction of the claim, and the tender 
is accompanied with such acts and declarations as amount to a condi- 
tion that, if the money is accepted it is accepted in satisfaction, and 
such that the party to whom it is offered is bound to understand there- 
from that if he takes it he takes it subject to such condition, an accept- 
ance of the money offered constitutes an accord and satisfaction, in the 
absence of fraud, imposition or mistake. And this is so wholly irre- 
spective of the grounds upon which defendant declines to pay, and 
proposes to deny his liability for, the balance.’’ 

‘“The acceptance is an assent de facto, and the creditor is bound by 
it. Nor is it necessary that there be express words of assent to the 
proposition. On the contrary, the rule applies with full force and ef- 
fect, although the creditor protests at the time that the amount paid 
is not all that is due, or that he does not accept it in full satisfaction of 
his claim. Where the tender or offer is thus made, the party to whom 
it is made has noalternative but to refuse it or accept it upon such con- 
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dition. If he accepts it he accepts the condition also, notwithstanding 
any protest he may make to the contrary.’’ 


‘“When a claim is disputed or unliquidated, and the tender of a 
draft or check in settlement thereof is of such character as to give the 
creditor notice that it must be accepted in full satisfaction of the claim, 
or not at all, the retention and use thereof, by the creditor, constitutes 
an accord and satisfaction, and it is immaterial that the creditor does 
not return a receipt in full, or that he sends receipt ‘on account,’ 
or protests that he does not accept the tender in full satisfaction of the 
claim. If he is not willing to accept the check in full payment, it is 
his duty to return it without using it.’’ 


The above quotations are from 1 Corpus Juris, 561, 562, 563, which 
cites, in support of what is there said, numerous authorities from 
practically all of the states, and including many from Georgia. 

We have no hesitation in deciding that the plaintiff in error had no 
right to erase from the check received by him from his debtor the 
words: ‘‘in full of all demands against this company.’’ This action 
of his, without the knowledge or consent of his debtor, did not change, 
in any respect the status of their litigation. ‘‘ The erasure or altera- 
tion of the condition expressed in a check by the creditor, without 
notice to, and assent by, the debtor, will not prevent its acceptance 
from constituting an accord and satisfaction, since, if the creditor were 
allowed to accept it for a different purpose than that allowed, it would 
be to allow him to make acontract with defendants without their know- 
ledge and consent.’’ ‘This is quoted from 1 Corpus Juris, 564, and in 
support of this statement the following cases are therein cited: Wor- 
cester Color Co. v. Henry Wood's Sons Co., 209 Mass. 105, 95 N. E. 
392;. Smith v. Bronstein, 107 N. Y. Supp. 765; Kerr v. Sanders, 122 
N.C. 635, 29 S. E. 943; Hull v. Johnson, 22 R. 1.66, 46 Atl. 182; 
Hussey v. Crass (Tenn. Ch.) 53 S. W. 986; Gribble v. Raymond, etc. 
Co., 124 App. Div. 829, 109 N. Y. Supp. 242. In the case last cited 
the ruling was as follows: 


‘There is accord and satisfaction where plaintiff asserted that, 
under his contract of employment, he was entitled to commissions, not 
only on orders taken by him personally, but on those sent in by his 
customers, and defendant asserted the contrary, and on that basis 
drew and delivered a check, reciting that it was in full for commis- 
sions; and plaintiff, having reason to believe that it was not the full 
amount to which he was entitled on the contract as claimed by him, 
but knowing that the defendant claimed it was in full, accepted and 
used it, striking out, unknown to the defendant, the recital that it was 
in full.’’ 


2. There is considerable uncertainty in the text-books, and in the 


‘ 


decisions of the courts, as to when a claim is ‘‘ liquidated’’ or ‘“‘ un- 
liquidated. ’’ 

‘** The word ‘liquidated,’ in the sense of the rule that payment ofa 
lesser sum is a discharge as to the remainder where the amount in dis- 
pute is unliquidated, but that it is not a discharge when it is liquidat- 
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ed, means that the amount.due has been ascertained and agreed on by 
the parties, or fixed by operation of law. The rule does not apply 
where there is a bona fide dispute as to the amount actually due.’’ 
Treat v. Price, 47 Neb. 875, 883, 66 N. W. 834, 836. 


‘“ A demand is not liquidated, even if it appears that something is 
due, unless it appears how nuch is due; and, when it is admitted that 
one of two specific sums is due, but there is a general dispute as to 
which is the proper amount, the demand is regarded as ‘unliquidated,’ 
within the meaning of that term as applied to the subject of accord and 
satisfaction.’’ 5 Words and Phrases, 4174, citing Lestienne v. Ernst, 
5 App. Div. 373, 39 N. Y. Supp. 199, 200, citing Nassoiy v. Tom- 
linson, 148 N. Y. 326, 331, 42 N. E. 715, 51 Am. St. Rep. 695; Ives 
v. Jefferson County Sup’rs. 18 Wis. 166, 168; Clark v. Dutton, 69 
Ill. 521, 523; Greenlee v. Mosnat, 116 Iowa. 535, 90 N. W. 338, 339. 

‘‘A claim is not liquidated when the balance due is fairly disputed.’’ 
Pollman, etc., v. City of St. Louis, 145 Mo. 651, 657, 47 S. W. 563, 
564. 

‘““Where there is a controversy over a set-off, and the balance due 
the plaintiff is fairly in dispute, the claim cannot be treated as liquid- 
ated, although items of the plaintiff’s claim are not disputed.’’ Ost- 
rander v. Scott, 161 Ill. 339, 345, 43 N. E. 1089, 1091. 

‘‘An account is to be considered as liquidated after a demand of 
payment, with knowledge of what is claimed upon the part of the 
debtor and without objection by him; or after it has been rendered to 
him without objection to it on his part within a reasonable time.’’ 
Henderson Cotton Mfg. Co. v. Lowell Mach. Shops, 86 Ky. 668, 676, 
7S. W. 142, 145. 

These decisions are cited in 5 Words and Phrases, 4174, and Justice 
Beck quotes from them approvingly in Redmond v. Atlanta & Birm- 
ingham R. Co., 129 Ga. 138, 58 S. E. 874. 

In Hargroves v. Cook, 15 Ga. 321, 332, the Supreme Court held 
that: 


‘‘A debt or demand is liquidated when agreed on by the parties, or 
fixed as tothe amount, by operation of law.’’ 

And Judge Lumpkin, who wrote the decision in that case, said: 

‘“When is a debt said to be liquidated—a distinction so prominent- 
ly preserved throughout the whole of our legislation ? I answer, when- 
ever the amount due is agreed upon by the parties, or fixed by opera- 
tion of law. A debt may be in writing, and not liquidated, or vice 
versa, it may be liquidated, though not in writing. Open accounts are 
raised by one party only. The merchant, the mechanic, and all others 
with whom we deal, may charge what they please. It is an ex parte 
affair. The account is open till agreed to by the other party. It may 
be scaied by showing that the goods or work is overcharged. A shop- 
keeper may produce a written order for every item in his customer’s 
bill. Still this does not liquidate it. On the other hand, there may be 
no written proof. Still, if the debtor has acknowledged the justice of 
the account, it is no longer the act of one party, but the agreement of 
both; it is liquidated, The case of Lawson v. Nisbet, sooften cited, 
sufficiently illustrates what is meant by liquidation, by operation of 
law. It is the collection of money by an agent, the payment of a debt 
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bya security, and such like cases, where the liability is for a fixed and 
precise sum, or nothing at all.’’ 


So we must consider the claim in the instant case as one which is 
unliquidated and in dispute. 

3. Whether or not there was a bona fide dispute between the 
parties is ordinarily a question for the jury. In Carlton v. Western 
& Atlantic R. Co. 81 Ga. 531, 7 S. E. 623, the Supreme Court 
held that: 


“It should have been left for the jury to determine whether the 
wages as well as the damages were in dispute, and whether the settle- 
ment covered all.’’ 


See, also, Beaver v. Porter, 129 Iowa, 41, 105 N. W. 346; Greenlee 
v. Mosnat, 116 Iowa, 535, 90 N. W. 338; Laroe v. Sugar Loaf Dairy 
Co., 180 N. Y. 367, 73 N. E. 61; Cornell v. Taylor, 137 App, Div. 
496, 122 N. Y. Supp. 157; McCormick v. Shea, 47 Misc. Rep. 613, 94 
N. Y. Supp. 485. In the latter case it was held, that, where the ques- 
tion as to whether there was an accord and satisfaction depends on 
whether or not the claim was liquidated, and there is some evidence of 
dispute and difference as to the respective obligations of the parties, 
it should be submitted to the jury, andthe determination of the ques- 
tion by the court is error. 

The learned trial judge in this case, sitting as a jury, determined 
this question in favor of the defendant, and the evidence being suffi- 
cient to support the verdict, his judgment overruling the motion for a 
new trial is affirmed. 


PAYMENT OF FORGED CHECK. 


State Bank v. Cumberland Savings & Trust Co., Supreme Court of North Carolina, April 22, 1915. 85S. E. 
Rep. 5. 


A drawee bank cannot recover back the money which it pays on a check bear- 
ing a forgery of the drawer’s signature. 


Appeal from Superior Court, Scotland County; Lane, Judge. 

Action by the State Bank against the Cumberland Savings & Trust 
Company. Demurrer to complaint overruled, and defendant appeals. 
Reversed. 

CrarK, C. J. The complaint alleges that the defendant, a bank in 
Fayetteville, cashed a check, purporting to be drawn by the Wade 
Trading Company, on the plaintiff bank in Laurinburg, and purport- 
ing to be indorsed by D. C. Jackson, but that the signature of the said 
drawer and said indorser were forged, and that, thereafter in the course 
of business the said forged check was sent through a bank in Wilming- 
ton to the plaintiff with the indorsement, ‘‘All prior indorsements 


NOTE —For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 191. 
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guaranteed,’’ and that it was the custom and practice to take such 
checks relying upon the exercise of due prudence and diligence on the 

. part of the bank which first cashed the check, and alleging that, the 
signature of the drawer being forged, the defendant should refund 
to the plaintiff the amount of said check which the plaintiff had paid by 
reason of the negligence of the defendant bank in failing to use due 
prudence and diligence in accepting and paying the said check. The 
defendant demurred upon the ground that the complaint does not 
state facts sufficient to constitute a cause ofaction. The judge overruled 
the demurrer, and the defendant appealed. 

The drawee bank pays a check upon the faith of the genuineness of 
the signature of the drawer. 

‘When a drawee pays a check upon which the drawer’s signature 
had been forged, he cannot, upon discovery of the forgery, recover 
back the amount if the party to whom he paid it was a bona fide hold- 
er. The drawee is held bound to know the signature of his drawer 
and the banker, even more, to know that of his depositor; and if they 
fail to discover the forgery before payment they must stand the loss.’’ 
This is the heading of an extended note to be found in17 Am. St. Rep. 
890, citing very numerous authorities. This rule seems to have been 
established by Lord Mansfield in 1762 in Price v. Neal, 3 Burr. 1355, 
who said that: 

‘‘It was incumbent upon the drawee to be satisfied of the genuine- 
ness of the drawee’s signature before accepting or paying the bill, and 


that if he madea mistake it was his neglect or misfortune and not that 
of the drawer.’’ 


In Bank v. Bank, 10 Wheat, 333, 6 L. Ed. 334, decided in 1825, Mr. 
Justice Story, referring to Price v. Neal, supra, said: 


‘“ After some research we have not been able to finda single case in 
which the general doctrine thus asserted has been shaken or even 
doubted.”’ 

A proposition of mercantile law considered beyond question as 
correct by Mansfield and Story must be deemed settled unless changed 
by statute. 

In Bank v. Bank, 115 Tenn. 64, 88 S. W. 939, 112 Am. St. Rep. 
1817, itis held. 

“It is negligence for a bank to pay a forged check drawn on it in the 
name of one of its customers whose signature is well known toit, where 
the cashier does not examine the signature closely, which would have 
disclosed the forgery, but is thrown off his guard by indcrserents cn 
the paper. An indorser of a check does not warrant to the drawee, 
but only to subsequent holders in due course, the genuineness of the 
signature.’’ ; 

This last proposition seems to be now the well-settled law, though 
there were some earlier decisions which would seem to indicate a lia- 
bility on the part of the indorser who negligently pays a check without 
fully satisfying itself as to the genuineness of the signature of the 
drawer. The proposition which now obtains, almost universally, is 
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thus laid down in Howard v. Bank, 28 La. Ann. 727, 26 Am. Rep. 105: 


‘“The drawee of a bill is presumed to have a better knowledge of 
the signature of the drawer than theholder. So, wherea bank cashed > 
a draft and afterward collected it of the drawee and’’ the draft was a 
forgery, the drawee cannot recover the amount paid from the bank to 
which it was paid though ‘‘the latter had received the draft from an 
unknown holder without requiring his indorsement.’’ 


In Bank v. Savings Inst., 62 Barb. (N. Y.) 101, and Bank v. Bou- 
tell, 62 N. W. 327, 27 L. R. A. 635, 51 Am. St. Rep. 519, it is held: 

‘“The holder of a check or draft, presenting it to the drawee for 
payment owes * * it no duty to inquire into the genuineness thereof.’’ 

The drawee bank has no right to assume that the holder has made 
such investigation. Failure of-a bank to follow the usage or practice 
adopted for its own security of requiring evidence of the payee’s iden- 
tity before receiving on deposit the check drawn on another bank dces 
not excuse the drawee bank from its duty to examine its customer’s 
signatures to checks presented by another bank or other holder in due 
course. See, also, numerous citations 10 L. R. A. (N. S.), 57-59. 

The same proposition is fully discussed and held in Bank v. Bank, 
40 Md. 11, 96 Am. Dec. 567, and notes, a very carefully considered 
case. In Howard v. Bank, 28 La. Ann. 727, 26 Am. Rep. 105, it is 
held, as above stated, that the drawee of a bill is presumed to have a 
better knowledge of the signature of the drawer than the holder. 

In Morse, Banks (4th Ed.) § 463, it is said, quoting many cases: 


‘‘A bank cannot recover money paid on a forgery of the drawer’s 
name from the person to whom it was paid. The bank is bound to 
know the signature of the drawer.”’ 


Morse, supra, cites, among other authorities, Bank v. Bank, 10 Vt. 
141,33 Am. Dec. 188, which was exactly like the present case, in that the 
signature of the drawer was forged and the drawee bank in action 
against the cashing bank asked for instructions that if the jury should 
find that the cashier of the purchasing bank received the check with- 
out due circumspection or the exercise of due diligence in ascertaining 
its genuineness, or the title of the person presenting it, the drawee 
bank was entitled to recover, but the court held that it was only neces- 
sary that the cashing bank should appear to have received the check in 
ordinary course of business and in good faith. 

In 5 Cyc. 541, there is quoted in the notes the following proposition: 

**A factor who has received drafts from his principal drawn on him, 


which have been discounted by a bank, and he has paid them, must 
stand the loss of those which are discovered to be forgeries.’’ 


The latest and fullest discussion of the subject will be found in 3 
Ruling Case Law, § 244, with full citations of the more recent authori- 
ties. The law isthus summed up: 


‘‘Where a bank receives in good faith for collection a check upon 
another bank, the signature of the drawer of which is forged, and re- 
ceives payment and pays over the proceeds to its customer, the drawee 
bank cannot recover from the collecting bank the money so paid to it. 
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In order, however, that the collecting bank may claim protection, it 
must have been a bona fide holder, but the mere fact that the collect- 
ing bank receives the check from a stranger does not itself prevent it 
from claiming protection as a bona fide holder.’’ 


Where the cashing bank acts in good faith, the drawee cannot re- 
cover the amount which it has paid on the forged check. The drawee 
should know the signature of the drawer, its own depositor, better 
than the holder. The drawee cannot plead a custom that would en- 
title it to pay such draft without the signature being genuine. 

The demurrer should have been sustained. 

Reversed.. 


FORM OF INDORSEMENT. 
Farnsworth v. Burdick, Supreme Court of Kensas, April 10, 1915. 147 Pac. Rep. 863. 


The following words written on the back of a negotiable instrument constitute 
an indorsement: ‘‘I here by assine this note over to E. H. Farnsworth this the 
Nov Ist, 1910.’’ One who takes a note so indorsed, for value, before maturity, 
and without notice of any defect is a holder in due course and the defense of failure 
of consideration is not good against him. 

Appeal from District Court, Allen County. 

Action by E. H. Farnsworth against William S. Burdick and oth- 
ers. From judgment for plaintiff, defendants appeal. Affirmed. 

MARSHALL, J. This is an action to recover on a promissory note. 
Judgment was rendered in favor of the plaintiff. The defendants ap- 
peal. 

The defendants, Wm. S. Burdick and A. M. Ewing, in considera- 

tion for a tract of land in Mercer county, Mo., gave a stock of goods 
in Iola, Kan., a negotiable promissory note for the sum of $500, 
signed by all the defendants, and assumed an incumbrance on the land 
for the sum of $890. The trade was made with, and the note given 
to, J. A. Wheeler, who negotiated the note to the plaintiff by writing 
‘on the back thereof, ‘‘I here by assine this note over to E. H. Farns- 
worth this the Nov. Ist, 1910,’’ signed it, and delivered it to the plain- 
tiff. The plaintiff became the holder of the note before it was due, 
without any notice that it had been previously dishonored. He tcok 
it in good faith, and for value. At the time it was negotiated to him 
he had no notice of any infirmity in the note or defect in the title of J. 
A. Wheeler. The note is complete and regular on its face. The de- 
fense is failure of consideration for the note. Is this defense good? 

Prior to the passage of the Negotiable Instruments Law (sections 
5247—5446, Gen. Stat. 1909), this court, in Hatch v. Barrett, 34 Kan. 
223, 8 Pac. 129, said: 

‘‘A writing upon the back of a promissory note, transferred before 





NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 230. 
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maturity, in these words: ‘State of Arkansas, county of Washington— 

ss.: I, James C. Rogers, do hereby assign the within note to Charles 
B. Hatch, of Osage county, Kansas. Said assignment is made with- 
out recourse on me, either in law and equity, J.C. Rogers. Signed 
in the presence of H. F. Raymond, clerk county court, Washington 
county, Arkansas’—is not an indorsement in a commercial sense, and 
will not cut off the defenses of the maker.’’ (Syl.) 

This principle was followed in McCrum v. Corby, 11 Kan. 464; 
Hadden v. Rodkey, 17 Kan. 429; Briggs v. Latham, 36 Kan. 355, 13 
Pac. 393, 59 Am. Rep. 546. At the time these decisions were render- 
ed, the weight of authority in this country was that such a writing on 
the back of a note was an indorsement, which cut off the equities and 
defenses of the maker, available against the payee. 

The Negotiable Instruments Law reduces to a certainty many 
things that prior to that date were in confusion. This law contains 
several definitions. One is that ‘delivery means transfer of posses- 
sion, actual or constructive, from one person to another ’’ Another 
is, ‘holder means the payee or indorsee of the bill or note; who is in 
possession of it, or the bearer thereof.’’ Still another is ‘‘indorse- 
ment means an indorsement completed by delivery.’’ Section 5248, 
Gen. Stat. 1909. 

Section 5283 reads in part: 

‘‘An instrument is negotiated when it is transferred frcm one per- 
son to another in such manner as to constitute the transferee the 
holder thereof.’’ 

The note sued on was negotiated within the meaning of this section. 
It was transferred from Wheeler to Farnsworth, and he became the 
holder thereof. 

Section 5284 reads: 

*“The indorsement must be written on the instrument itself or upon - 
a paper attached thereto. The signature ofthe indorser, without addi- 
tional words, is a sufficient indorsement.’’ 

This indorsement, if it is an indorsement, was written on the note 
itself. 


Other sections-of the statute are as follows: 


‘“Sec. 5286. An indorsement may be either special or in blank; 
and it may also be either restrictive or qualified or conditional. 

“Sec. 5287. A special indorsement specifies the person to whom 
or to whose order the instrument is to be payable; and the indorse- 
ment of the indorsee is necessary to the further negotiation of the in- 
strument. An indorsement in blank specifies no indorsee, and an in- 
strument so indorsed is payable to bearer, and may be negotiated by 
delivery. 

‘*Sec. 5289. An indorsement is restrictive which either: (1) Pro- 
hibits the further negotiation of the instrument; or (2) constitutes the 
indorsee the agent of the indorser; or (3) vests the title in the indorsee 
in trust for or to the use of some other person; but the mere absence 
of words implying power to negotiate does not make an indorsement 
restrictive. 

““Sec. 5290. A restrictive indorsement confers upon the indorsee 
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the right: (1) To receive payment for the instrument; (2) to bring 
any action thereon that the indorser could bring; (3) to transfer his 
rights as such indorsee, where the form of the indorsement authorizes 
him to do so; but all subsequent indorsees acquire only the title of the 
first indorsee under the restrictive indorsement. 

, “Sec. 5291. A qualified indorsement constitutes the indorser 4 
mere assignor of the title to the instrument. It may be made by add- 
ing to the indorser’s signature the words ‘without recourse,’ or any 
words of similar import. Such an indorsement does not impair the 
negotiable character of the instrument,’’ 

The indorsement in this case is special, in that it specifies the per- 
son to whom the note is made payable. It is absolute and unrestrict- 
ive. It is not a qualified indorsement, unless the use of the word ‘‘as- 
sign’’ makes it a qualified indorsement. It is not a conditional in- 
dorsement. 

Section 5305 is: 


‘A holder in due course is a holder who has taken the instrument 
under the following conditions: (1) That it is complete and regular 
upon its face; (2) that he became the holder of it before it was over- 
due,. and without notice that it had previously been dishonored, if 
such was the fact; (3) that he took it in good faith and for value; (4) 
that at the time it was negotiated to him he had no notice of any in- 
firmity in the instrument or any defect in the title of the person nego- 
tiating it.’’ 


Sec. 5310. ‘‘A holder in due course holds the instrument free 
from any defect of title of prior parties and free from defenses avail- 
able to prior parties among themselves, and may enforce payment or 
(of) the instrument for the full amount thereof against all parties lia- 
ble thereon.’’ 


If this note is complete and regular upon its face, if Farnsworth 
became the holder of it before it was overdue and without notice that 
it had been dishonored (there is no evidence to show that it was dis- 
honored), if he took it in good faith, and for value, if at the time it 
was negotiated to him he had no notice of any infirmity in the instru- 
ment or defect in the title of J. A. Wheeler, then he became the holder 
thereof in due course, and took the note free from any such defect, 
and free from defenses available to these defendants against J. A. 
Wheeler, and may enforce payment for the full amount of the note, un- 
der the statute. : 

Section 5316 reads: 

‘‘A person placing his signature upon an instrument otherwise 
than as maker, drawer or acceptor is deemed to be an indorser, unless 


he clearly indicates by appropriate words his intention to be bound 
in some other capacity.”’ 


When Wheeler placed his name on this note, he did not do it as 
maker, drawer or acceptor, and is therefore deemed to be an indorser, 
unless the word ‘‘assign,’’ used by him, indicates ‘‘his intention to be 
bound in some other capacity.’’ The authorities seem to be in utter 
and hopeless confusion concerning the effect of the transfer of a ne- 
gotiable instrument by words like those used here. The confusion ex- 
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isted prior to the passage of the unfform Negotiable Instruments Law, 
and still exists. The weight of authority was, and is, that this is a 
commercial indorsement. We are of the opinion that the ‘‘assign- 
ment’’ of this note is an indorsement thereof, under the Negotiable 
Instruments Law; that Farnsworth is a holder in due course; and 
that the makers of the note cannot set up the defenses against the note 
that could have been set up against it in the hands of Wheeler. This 
disposes of the case, and compels an affirmance of the judgment. 
The judgment is affirmed. All the Justices concurring. 





PAYMENT OF CHECK AFTER DRAWER’S DEATH. 





In re Stacy's Estate, Surrogate’s Court, New York County, January 16, 1915. 152N. Y. Supp. 717. 


A bank is protected in paying a check after the death of the drawer, where it 
has no notice of the drawer’s death. Where a check delivered to the payee with- 
out consideration is collected by the payee after the drawer’s death, the money 
so received remains the property of the estate of the drawer. 


In the matter of the estate of John Stacy. 
feree’s report. Report modified and confirmed. 

Fow.Ler, S. The record before the referee was somewhat inform- 
al, but I think that his general conclusion is justifiable and not incon- 
sistent with justice. The exceptions to the referee’s report bring up 
for consideration the correctness of his findings upon the questions 
presented by the objections to the account of the executor. These so- 
called objections were not in reality objections to the account, because 
the payments objected to had not been made by the executor ; they 
were rather objections to the contemplated payment by the executor. 
of claims against the estate. The legatees contend that the executor 
should not pay Mary E. Joyce a legacy of $500 given to her in 
the will of the testator, and they also object to the allowance of her 
claim against the estate for $1,650. They contend that Mary E. Joyce 
is not entitled to the legacy, because since the death of the testator 
she has obtained and still retains possession of the sum of $500, which 
was part of decedent’s estate at the time of his death. Therefore the 
questions presented to the referee for determination were: First, did 
Mary E. Joyce receive $500 which at the date of decedent's death 
constituted a part of his estate? Second, should her claim against the 
estate for the sum of $1,650 be allowed by the executor ? 

The decedent died on May 7, 1912. Prior to his death he had an 
account in the Harlem Savings Bank and an account with Clark Bros., 
bankers. On May 8, 1912, Mary E. Joyce presented to Clark Bros. a 
check drawn on them for $300, dated April 6, 1912, signed by the 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment § 111. 


On exceptions to re- 
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testator and payable to her. The amount of the check was paidto her. 
On May 9, 1912, she presented to the Harlem Savings Bank a check 
drawn on that bank for. $200, signed by the testator and payable to 
bearer. This check was indorsed by Mary E. Joyce and paid by the 
bank. The amount of each of these checks was charged by the respect- 
ive banks on which thev were drawn to the account of the testator. The 
referee found that there was no evidence that the testator gave these 
checks to Mary E. Joyce, or that there was any consideration for the 
checks, and that the money therefore belonged to the estate of the 
testator, and that the exécutor should set off the legacy of $500 
given by the testator to Mary E. Joyce against the claim of the 
estate against her for the amount of the two checks. 

No question is raised in this proceeding as to the right of the 
banks to pay the checks, and no evidence was introduced to show 
whether the banks had notice of the death of the testator at the time 
the checks were presented for payment. In the absence of objections 
by the legatees, it will be presumed that the executor’s failure to pro- 
ceedagainst the banks was due to the fact that the banks had no knowl- 
edge of the death of the testator at the time the checks were paid, in 
which case no recovery could be had against them. Glennan v. 
Rochester Trust Co., 209 N. Y. 12, 102 N. E. 547, 52 L. R.A. (N. 
S.) 302. The giving of a check does not operate to transfer the amount 
therein mentioned from the depositor to the holder of the check until 
it has been accepted by the bank. A®tna Nat. Bank v. Fourth Nat. 
Bank, 46N. Y. 87, 7 Am. Rep. 314; Attorney General v. Continental 
Life Ins, Co., 71 N. Y. 325, 27 Am. Rep. 55; Risley v. Phoenix Bank, 
83 N. Y. 318, 38 Am. Rep. 421. As the checks were not presented to 
the banks by Mary E. Joyce until after the death of the testator, there 
was no acceptance of the checks during his life and therefore no valid 
assignment of the funds represented by them. 

But while the banks, in the absence of notice of the death of the test- 
ator, would be protected in making payments to Mary E. Joyceas hold- 
er and payee of the checks, her authority to draw the money was revoked 
by the death of the testator. Fordred v. Seamen’s Sav. Bank, 10 Abb. 
Prac. (N. S.) 425; Long v. Thayer, 150 U. S. 520, 14 Sup. Ct. 189, 
37 L. Ed. 1167. She therefore had no authority to draw the money 
after the death of the testator; it constituted a part of testator’s estate, 
and the fact that the banks paid it to Mary E. Joyce did not confer upon 
her any right to its possession. If she had not cashed the checks, but 
had filed a claim against the estate for the amount represented bythem, 
she would be entitled to recover, unless the executor could show that 
they were not given for a valuable consideration. But in the proceed- 
ing before the referee she not only failed to put the checks in evidence, 
but she refused to admit that the checks were drawn by thetestator or 
that they were paid to her. The evidence submitted by the object- 
ing legatees was, in my opinion, sufficient to show that the checks bore 
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the signature of the testator and that they were indorsed by Mary E. 
Joyce, the claimant, and paid to her; that the testator had on deposit 
with the Harlem Savings Bank at the time of his death more than 
$200 and with Clark Bros. more than $300; and that subsequent to his 
death the sums of $200 and $300 respectively were paid by the banks to 
Mary E. Joyce as the holder and payee of certain checks drawn by the 
testator prior to his death. This proof established their prima facie 
case. It was then incumbent upon Mary E. Joyce to put thechecks in 
evidence for the purpose of proving her counterclaim and establishing 
her right to retain the $500 received from the banks. She, however, 
failed to do this, or to offer any proof in support of herclaim. She 
therefore failed to prove her counterclaim against the estate, and the 
referee was correct in holding that the executor may set off the 
legacy of $500 given to Mary E. Joyce in the will of the testator 
against the $500 received by her from the banks after his death. 
The learned referee’s conclusion of law No.1 should read as follows: 
That the legacy of $500 given by the testator to Mary E. Joyce, should 
be set off against the $500 obtained by her on his checks after his death. 


As modified, the referee’s report is confirmed. Settle decree and 
tax costs on nctice. 


CONSIDERATION FOR CHECK. 





Schofield v. Texas Bank & Trust Co., Court of Civil Appeals of Texas, March 24, 1915. 175 S. W. 


Rep. 506. 


The plaintiff gave her check to the defendant bank in satisfaction of the bank’s 
claim against a person who had presented a forged check purporting to be signed 
by the plaintiff. It was held that the check was based upon a good consideration. 


Appeal from Jefferson County Court;.R. W. Wilson, Judge. 

Action by Mrs. Stella Schofield and another against the Texas Bank 
& Trust Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

MoursunpD, J. Mrs. Stella Schofield sued the Texas Bank & Trust 
Company for $150 and recovered a judgment in the justice’s court. An 
appeal was taken, and before the trial in the county court she married 
J. W. Hedges, who by agreement was made a party plaintiff. Plaintiffs 
alleged that Mrs. Schofield was a depositor of said Texas Bank & Trust 
Company on December 29, 1911; that on said date one Homer Priddy 
presented to such bank a check for $150, purporting to have been sign- 
ed by Mrs. Schofield, which was paid by the bank, although it was not 
signed by her nor by her authority; that thereafter she informed de- 
fendant of the wrongful payment of the check, and requested defend- 
ant to pay her the amount thereof, which it refused todo. Defendant, 


NOTE.—For other similar decisions see Banking Law Journal Digest, and Supple- 
ment § 132. 
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by its answer, put in issue the allegations to the effect that Mrs. 
Schofield did not sign the check and did not authorize the signing 
thereof, and then pleaded that she ratified the act of the person who 
signed the check; alsothat she and Priddy came to the bank, and it 
was then agreed that she would pay the bank the amount of said check, 
which she did by executing and delivering a check to defendant for 
such amount, and that Priddy agreed to repay her such amount, and 
the bank agreed to and did release Priddy from his obligation to pay 
the bank said amount. Judgment was rendered for defendant upon 
an instructed verdict. 

It will be noted that appellant filed no reply to appellee’s answer, 
wherein the agreement is pleaded of which the check executed and de- 
livered by Mrs. Schofield constituted a part. They did not plead fail- 
ure of consideration, ’duress, or that the contract was illegal on the 
ground that a part of the consideration was an express or implied prom- 
ise to compound a felony. Nevertheless, we have examined the testi- 
mony, and find no merit in the contentions made. 

The evidence conclusively shows that Mrs.Schofield agreed to give 
and did give her check in satisfaction of the claim of the bank against 
Priddy, and that Priddy agreed to repay her the money within two or 
three days. The bank accepted her check in satisfaction of its claim 
against Priddy, thereby releasing him from suchclaim. Such release 
was a good consideration for the check, because it was a release of a 
valid claim against him for the amount he obtained by means of a forg- 
ed check. See note to Bankhead v. Shed, 16 L. R. A. (N. S.) 971. 

The evidence fails to show any agreement, express or implied, on 
the part of the bank to compound a felony. If the evidence could be 
held sufficient to show an implied agreement, Mrs. Schofield was a party 
thereto, and voluntarily entered into it, for the benefit of a man to 
whom she was not bound by ties of relationship, and whose conviction 
of the felony she secured upon his failure to repay her the money in 
two days as he had agreed to do. When she delivered the check to the 
bank, drawn upon it, she was in the same position as if she had drawn 
out that amount and paid it incash. The bank released Priddy and he 
became bound to pay her. As between her and the bank the contract 
was an executed one,and the law would not assist her to recover money 
parted with by her in carrying out the illegal contract. Pomeroy’s 
Equity Jurisprudence, § 402; Medearis v. Granberry, 38 Tex. Civ. App. 
187, 84 S. W. 1070; Booker v. Wingo, 29 S.C. 116, 7S. E. 50. 

Appellants assign as error the refusal of the trial judge to file con- 
clusions of fact and law, pursuant to request duly made. Articles 1989 
and 2075 relate to trials before the court, and not to jury trials. Jones 
v. Edwards, 152S. W. 727; Peoplesv. Terry, 43 S.W. 846. But if this 
had been a trial before the court, his failure to file conclusions of fact 
and law would not have constituted reversible error, because it is ap- 
parent that no other judgment than the one rendered could have prop- 
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erly been rendered. Broderick v. Waco Brick Co., 150 S. W. 600; T. 


& N. O. Ry. Co. v. Dairy Co., 137 S. W. 137; Emery v. Barfield, 156 
S. W. 311. The judgment is affirmed. 


NOTICE OF DISHONOR. 


Board of Education v. Ange!, Supreme Court of Appeals of West Virginia, March 2, 1915. 84 S. E. 
Rep. 747. 


Where a notice of dishonor is regularly mailed to an indorser as required by 
law, the fact that it is not received is immaterial. He is nevertheless bound by 
the notice. 


Error to Circuit Court, McDowell County. 


Action by the Board of Education of the District of Northfork 
against C. S. Angeland others. Judgment for plaintiff, and defend- 
ants bring error. Affirmed. 


MILLER, J. Defendants, Angel, Toney, Kaufman and Strudwick, 
seek reversal of a judgment against them on a note dated October 30, 
1903, made by one Roberts, payable sixty days after date, to one 
E. T. Springle, Sheriff of McDowell County, for nine hundred and 
twenty one dollars and five cents, negotiable and payable at the Mc- 
Dowell County Bank, Welch, West Virginia, and indorsed by them 
and also by their co-defendants, Tipton, Roberts, Ballard and Botsford. 

Besides, a general issue and the plea of the statute of limitations of 
ten years, plaintiffs in error interposed as defenses, by special plea 
number 2, ‘‘that if they signed the note sued upon as.indorsers there- 
on, the said note was given and their indorsements obtained for an 
illegal consideration, to-wit: to suppress a criminal prosecution for a. 
felony begun and put on foot against the maker of said note, F. G. 
Roberts, and this they are ready to verify;’’ and by special plea num- 
ber 3, ‘‘that they were merely indorsers upon the note sued upon, and 
that said note was not presented for payment according to the time 
thereof, and protested for non-payment thereby relieving and releas- 
ing these defendants from liability thereon as indorsers, and this they 
are ready to verify.’’ 

On the trial the plea of the statute of limitations was not sustained by 
the proof, and no point of error on said plea is made or relied on here. 

On the plea of want of notice of protest and consequential re- 
lease as indorsers on the note, we think, as the court below evidently 
concluded, that this defense also failed for want of proof. The evidence 
was that the note and certificate of protest had been lost, and evidence 
was admitted showing conclusively its contents, and that the note was 
duly presented for payment, payment refused, and protest and notice 
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thereof mailed to each of said indorsers at their regular post office ad- 
dresses. The only evidence to the contrary was the personal recol- 
lection of two or three of these defendants, after nine years, that they 
had never received such notices. But there is no evidence that any 
of them ever denied liability on the note on that account until suit 
brought, and moreover, some of them, at least, negotiated for pay- 
ment of the note after its maturity, and one of them seems to have 
paid over to another his partor portion of the debt that the whole might 
be settled and paid. The note having been so regularly protested and 
notices mailed to the indorsers it is wholly immaterial whether the in- 
dorsers received their notices or not. Section 8, chapter 99, serial sec- 
tion 3446, Code 1906; Insurance Co. v. Wilson, 29 W. Va. 528, 2 S.E. 
888. Defendants’ instruction number 4, propounding a contrary pro- 
position, was therefore rightfully rejected. Affirmed. 


NEGOTIABILITY OF NOTE. 


Devine v. Price, New York Supreme Court, Appellate Term, March 29, 1915. 152 N. Y. Supp. 321. 


A note payable ninety days after date which contains the following stipulation 
—‘‘This note is payable when Post Office Department accepts my building for 
me,’’ is not negotiable. 


Appeal from Municipal Court, Manhattan Borough, Seventh District. 

Action by Peter J. Devine against Henry E. Price. From a judg- 
ment for plaintiff in action on a promissory note, defendant appeals. 
Reversed, and new trial ordered. 

Argued February term,1915, beforeGuy, PENDLETON and SHEARN, JJ. 

SHEARN, J. Evidence was adduced to the following effect, in sub- 
stance: Edward F. Riley, payee in the instrument in suit, acting with 
a Mr. Hill and a Mr. Kenny, sought a builder to enter into a contract 
with the United States government for the erection of a post office 
building. Riley, plaintiff’s assignor, found the defendant, Price, who 
put in a bid for the erection of the building. Riley, plaintiff’s as- 
signor, told Price that Price would have to pay a commission of $400, 
$250 of which was to be paid to Hill and $75 each to Kenny and Riley. 
Riley procured a contract for the purchase of a piece of property at 
Fifth avenue and Ninetieth street, borough of Brooklyn, on which the 
proposed post office building was supposed to be erected. No build- 
ing was erected. During the negotiations Hill and Riley asked the 
defendant Price for notes representing the $400 ‘‘commission,’’ and 
after some discussion Price gave his note for $250 to Hill, a note for 
$75 to Kenny, and a note for $75 to Riley, which last note is the one 
in suit. At the time of the delivery of the notes, Price said: ‘‘Re- 
member, this is an accommodation, and you cannot bind anybody un- 
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‘til the government has actually paid us the money.’’ The note deliv- 
ered to Riley reads as follows: 
**$75.00 New York, August 10, 1913. 


““Ninety (90) days after date I promise to pay to the order of Ed- 
ward F. Riley seventy-five (75.00), at 363 Fulton street, Jamaica, L. I. 


Value received. This note is payable when Post Office Department — 


accepts my building from me. HENRY E. PRICE. 
‘“No. , Due.”’ 


The answer admitted the making and delivery of the note as al- 
leged, denied that plaintiff was an innocent holder for value before ma- 
turity, and, as a separate defense, alleged want of consideration. The 
sole question is whether this note was rendered nonnegotiable by the 
addition at the end of the note, before the makers’s signature, of the 
words, ‘‘This note is payable when Post Office Department accepts 
my building from me.’’ 

It is claimed by respondent that the note must be construed to be 
a promise to pay absolutely in 90 days from date, and before 90 days 
if defendant received payment for his work from the government, cit- 
ing McCarty v. Howell, 24 Ill., 342, Walker v. Woollen, 54 Ind. 164, 
23 Am. Rep. 639, and Cota v. Buck, 7 Metc. (Mass.) 588, 41 Am. 
Dec. 464. In the Illinois case the wording of the note was, ‘‘ Four 
months after date, or as soon as I shall be able to collect a certain 
note,’’ etc. In the Indiana case the wording was, ‘‘Six months after 
date or before,’’ etc. In the Massachusetts case the wording was, 
““As soon as * * * realized from the sale of property which is to be 
paid for in the course of the season * * * coming.’’ None of these 
cases support respondent's contention. In the Indiana and Massa- 
chusetts cases it is very plain that a definite time of payment was fixed 
—in the one case by the end ‘‘of the season coming,’’ and in the other 
“*six months after date or before.’’ In the Illinois case the court con- 
strued the note to be payable absolutely in four months, and at an 
earlier date if A. Davis should pay his note before that time. The 
wording of the note was susceptible of the construction put on it by 
the court, and that construction was the natural one. 

In the note in suit, the sentence added at the end of the note say- 
ing, ‘This note is payable when Post Office Department accepts my 
building from me,”’’ is distinct from the 90-day clause in the beginning 
of the note. The paragraph at the end, standing as it does by itself, 

evinces an intent on the part of both maker and payee that the conclud- 
ing sentence should take the place of, or at any rate control the 90 day 
clause at the beginning. That this construction is not only reasona- 
ble but correct is fortified by the evidence in the case already outlined, 

It will be observed, however, that in the cases where the note was 
held negotiable the definite time clause and the future event clause are 
connected by the particle ‘‘or,’’ whereas, in the note in suit, as point- 
ed out above, the clauses are entirely separate. 

Judgment reversed, and a new trial ordered, with costs to appel- 
lant to abide the event.. PENDLETON, J., concurs. 














THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued). 


§ 141. Payment of Checks Against Deposit in Name of Agent, Admin- 
istrator, Trustee, Etc. 


When an account is opened in the name of a person as agent, ad- 
ministrator, trustee, or in some other fiduciary capacity, the bank 
is bound to pay the checks drawn by the depositor and properly 
signed. It is under no obligation to investigate the purpose of the 
withdrawal or the disposition made of the funds by the depositor. 
In fact, the bank must assume that the depositér will use the 
money for the purposes for which it was intended. If the depos- 
itor wrongfully appropriates the money to his own individual use, 
the bank is in no way liable. But where a bank has notice of the 
wrongful use of the funds by the depositor or participates with 
him in the misappropriation, as where it receives a check drawn 
against an account in the name of an agent or administrator, in 
satisfaction of the agent’s or administrator’s personal obligation, 
it is liable to the beneficiary or real owner of the fund. 

§ 142. Payment of Checks Against Separate Accounts. 


Where a depositor maintains two accounts in the same bank for his 
own convenience and his checks against one of the accounts over- 
draws that account, the bank is entitled to pay the checks and 
charge the overdraft against the other account. If the depositor 
authorizes an agent to draw against one of the accounts the bank 
is not protected in paying a check signed by such agent out of the 
other account. 


$141. Payment of Checks Against Deposit in Name of Agent, Ad- 
ministrator, Trustee, etc.—Accounts are frequently opened in the name 
of a person as agent, trustee, guardian, executor or administrator, in 
which are deposited funds received by the depositor in his fiduciary ca- 
pacity. It sometimes happens that the individual, in whose name such 
an account stands, withdraws the deposit on properly signed checks 
and, instead of devoting it to the use for which it was intended, appro- 
priates it wrongfully to his own use. The question then arises as to 
whether there is any liability on the part of the bank in favor of the 
beneficiary of the fund. This question arose in the case of Pennsyl- 
vania Title & Trust Co. v. Meyer 201 Pa. 299, 50 Atl. Rep. 998. In 
this case an attorney opened an account in the defendant bank entitled 
‘Prank J. Fertig, Attorney for Anna Bauman.’’ Some time later the 
depositor drew out the money on checks signed in his name as attor- 
ney for Mr. Bauman and applied it to his own individual purposes. 
The bank had no knowledge or notice of the attorney’s intended mis- 
appropriation. After Mrs. Bauman’s death her administrator brought 
suit against the bank to recover the amount of money wrongfully taken 
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by the attorney. It was held thatthe bank was not liable. In cases of 
this kind the depositor is entitled to withdraw the money deposited on 
properly signed checks. The bank is under no obligation to any of 
the persons interested in the fund to make an investigation for the pur- 
pose of ascertaining the object of the withdrawal of the intended dis- 
position of the money. In fact, the bank must presume, in the ab- 
sence of knowledge to the contrary, that the depositor will use the 
money for the purposes for which it was intended. 

In Board of Chosen Freeholders v. Newark City Nat. Bank, 48 N. 
J. Eq. 51, it was said: ‘‘The contract, arising by implication of law, 
from a deposit of money in a bank is, that the bank will, whenever re- 
quired, pay out the money in such sums and to such persons as the de- 
positor shall designate by his checks. The deposit is made to subserve 
the convenience of the depositor, with the understanding that he shall 
have the right to draw checks against it at his pleasure. And even 
when it is known that the money deposited is held by the depositor as 
a trustee, the bank is bound to presume, in the absence of knowledge 
to the contrary, that a check drawn against the money by the depos- 
itor has been drawn by him in the proper discharge of his duty as trustee 
and to pay the check accordingly.’’ 

In Duckett v. National Mechanics’ Bank, 86 Md. 400, 38 Atl. 983, it 
was said: ‘‘It is immaterial so far as respects the duty ofthe bank tothe 
depositor, in what capacity the depositor holds or possesses the fund 
which he places on deposit. The obligation of the bank is simply to 
keep the fund safely and to return it to the proper person, or to pay it 
to his order. If it be deposited by one as trustee, the depositor, as 
trustee, has the right to withdraw it, and the bank, in the absence of 
’ knowledge or notice to the contrary, would be bound to assume that the 
trustee would appropriate the money, when drawn, to a proper use. 
Any other rule would throw upon a bank the duty of inquiring as to 
the appropriation of every fund deposited by a trustee or other official; 
and the impossibility of such a duty would practically putan end to the 
banking business, because no bank could possibly conduct business if, 
without fault on its part, it were held accountable for the misconduct 
or malversations of its depositors who occupy some fiduciary relation 
to the fund placed by them with the bank. In the absence of notice or 
knowledge, a bank cannot question the right of its depositor to with- 
draw funds, nor refuse (except in instances already noted) to honor 
his demands by check, and therefore, even though the deposit be to the 
customer’s credit in trust, the bank is under no obligation to look after 
the appropriation of the trust funds when withdrawn.”’ 

The following quotation is taken from the case of State National 
Bank v. Reilly, 124 Ill. 464: “‘A depositary of trust funds, whether a 
corporation or an individual, may not divert such funds from the ben- 
eficiaries for private debts, or otherwise, and the beneficiaries could, no 
doubt, compel such trustee to preserve such funds for their benefit. 
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The law in respect to the duties of trustees in regard to trust funds 
committed to them, is so well understood no discussion of that branch 
of the law is deemed necessary. It is proper, however, to bear con- 
stantly in mind the fact that the depositor or trustee in this instance is 
a banking corporation, and that the trust funds were placed in its cus- 
tody for the purpose of being checked out by the depositor for the use 
of the beneficiaries entitled to the same. The law on this branch of 
the case is well expressed in the opinion of the court in National Bank 
v. Insurance Co., 104 U. S. 54, where itis said: ‘A bank account, it is 
true, even when it isa trust fund, and designated as such by being 
kept in the name of the depositor as trustee, differs from other trust 
funds which are permanently invested for the sake of being held as 
such, fora bank account is made to be checked against, and represents 
a series of current transactions. The contract between the bank and 
the depositor is, that the former will pay according to the checks of 
the latter, and when drawn in proper form the bank is bound to pre- 
sume that the trustee is in the course of lawfully performing his duty, 
and to honor them accordingly.’ ’’ 

These cases do not mean that the bank may treat such a deposit, 
under all circumstances, as though it belonged to the depositor indi- 
vidually. A bank may not, for instance, assert or enforce a lien against 
funds placed in the bank by the depositor in a fiduciary capacity for 
any claim it may hold against the depositor individually. National 
Bank v. Insurance Company, 104 U. S. 54. In this case one Dillon, 
who was the agent of an insurance company, kept an account in the 
defendant bank, the account being entered on the books of the bank 
with Dillon as general agent. As agent of the insurance company it 
was his duty tocollect and remit to the company premiums on policies 
issued by the company in his territory. The collections made by him 
in the course of his employment were deposited in the account which 
he had opened as agent with the defendant bank. Inthe course of his 
dealings with the bank, he borrowed money upon his personal obliga- 
tion. He failed to make good the amount to the bank and the bank 
sought to appropriate his deposit to the payment of the debt, where- 
upon the insurance company filed a bill in equity to recover the amount 
of the deposit as equitably belonging to it. It was shown that the de- 
posit consisted entirely of premiums collected by the agent, acting in 
behalf of the insurance company. It was held, that under the circum- 
stances, the bank received the money with knowledge that, while the 
legal title to it was in Dillon, the beneficial ownership was in the in- 
surance company. The bank could not, therefore, properly assert a 
lien against the deposit for a claim against Dillon individually and a 
decree in favor of the insurance company was sustained. In this case 
it was said: ‘‘ When against a bank account, designated as one kept 
by the depositor in a fiduciary character, the bank seeks to assert its 
lien as a banker for a personal obligation of the depositor, known to 
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have been contracted for his private benefit, it must be held as having 
notice that the fund represented by the account is not the individual 
property of the depositor, if it is shown to consist in whole or in part, 
of funds held by him in a trust relation.’’ . 

A bank is not protected in paying checks drawn against an account 
opened by a fiduciary where it has notice that the proceeds are being 
wrongfully used by the depositor or where the bank knowingly par- 
ticipates with the depositor in a misappropriation of the trust funds 
and reaps the benefit of the transaction. Thus a bank is liable where 
it credits to the individual account of an administrator, checks drawn 
by the administrator against the estate’s account, it appearing that the 
administrator’s individual account was overdrawn at the time of the 
transaction. Allen v. Puritan Tr. Co., 211 Mass. 409, 97 N.E. Rep. 916. 

In the case of Fidelity & Deposit Company of Maryland v. Rankin, 
Okla., 124 Pac. Rep. 71, a court clerk deposited funds, received by him 
in his official position, in an account opened in his name as clerk, the 
bank having notice of the trust nature of the funds. The clerk drew 
a check against this account and delivered it to the bank in payment of 
his individual note for $1000 held by the bank. Sometime later the 
surety on his bond was obliged to pay out a large sum of money to in- 
demnify persons, to whom the clerk was indebted in his official rela- 
tionship. The surety brought action against the receiver in the bank 
in which the clerk’s account was kept to recover the amount which the 
bank had received in payment of the clerk’s individual note. It was 
held that the surety was entitled to recover. . 

Even though the account is kept in the individual name of the de- 
positor, the bank is liable where it participates with the depositor ina 
misappropriation of the fund with knowledge that the deposit consists 
of trust moneys. In Carroll County Bank v. Rhodes, 69 Ark. 43, 63 
S. W. Rep. 68, it appeared that a county tax collector deposited tax 
money collected by him to his individual credit in the defendant bank, 
the bank having knowledge that the money so deposited belonged to 
the state. The collector borrowed money from the bank on his note 
and afterwards paid this note with a check drawn by him against taxes © 
deposited by him in the bank. It was held that the bank was liable for 
the amount thus wrongfully used by the collector. In the opinion it 
was said: ‘‘ Where money is placed as a general deposit in a bank, it 
is no longer the property of the depositor, but immediately beccmes 
the money of the bank. The depositor becomes the creditor of the 
bank, and the bank his debtor; and the bankis bound by an implied 
contract to honor the checks of the depositor to the extent of his depo- 
sit. When the checks are drawn in proper form, the bank is bound to 
honor them. It cannot excuse a refusal to pay them by showing that 

it had reason to believe that the checks were given for an unlawful pur- 
pose, or that other persons had liens on claims on the money deposited. 
But there is an exception to this rule. If the banker has notice that 
the fund does not belong to the depositor, and the check is drawn to 





THE LAW OF BANKING 401 


pay a debt due the bank, then the banker would be affected with a 
knowledge of the unlawful attempt, and would be in duty bound to dis- 
honor the check, and, if he did not do so, would be a participant in the 
profits of the fraud, and liable to the owner of the fund for all the 
moneys appropriated to its payment.’’ 

A decision of the Court of Appeals of Georgia is in point. It ap- 
peared that one Cooper was the administrator of an estate, among the 
assets of which was an insurance policy for $5,000. A check for this 
amount, payable to him as administrator, was deposited by him in his 
individual account in thedefendant bank, the American Trust & Bank- 
ing Co. He stated at the time to the bank’s officer, that he was the 
sole heir of the estate, which statement was untrue. He had become 
indebted to the bank in the sum of $1,910.74, which obligation was 
evidenced by promissory notes. The bank, claiming to act under in- 
structions from him, charged this amount against his account. In hold- 
ing that the bank could not retain this money as against its rightful 
owners, the Court made the following observations. ‘‘ Every person 
is presumed to have the intention of discharging whatever duty the 
law may cast upon him. It is therefore presumed that a trustee will 
faithfully administer the trust, and will not misappropriate the funds 
of the estate which are committed to his care. When a trustee deposits 
money ina bank,the bank has a right to asssume that the money so de- 
posited will be applied by the trustee to the proper purposes under the 
trust; and, acting upon this assumption, it may lawfully pay the checks 
drawn by the person depositing the money, whether signed in his re- 
presentative capacity or not. But while this is true, if it actively aids 
the trustee in misappropriating the fund, and especially if it particip- 
ates in the misappropriation, and receives the fruits of such misappro- 
priation by obtaining payment of a debt due it by the trustee in his 
individual capacity, the bank would be liable to the true owners of the 
fund for the amount thus wrongfully appropriated by it to its own 
uses.’’ American Trust & Banking Co. v. Boone, 102 Ga. 202, 29 
S. E. Rep. 182. 

In acase decided by the Supreme Court of Errors of Connecticut it 
appeared that one Layton who was cashier of the defendant bank was 
also administrator of an estate and had a large sum in the bank on de- 
posit to his credit as administrator. Layton was also a stockholder 
and director in a corporation, and was personally interested in support- 
ing his credit. In his zeal for the welfare of the corporation, he mis- 
appropriated funds of the estate to the extent of $60,000, by checks 
signed as administrator and payable to his own order. The facts 
were known to the teller and bookkeper of the bank who were under 
Layton's authority, and it appeared that Layton was enabled to mis- 
use the funds of the estate, because of the fact that the directors of the 
bank had substantially surrendered to him the performance of their du- 
ties, and permitted him to conduct the affairs of the bank almost without 
interference or supervision on their part. Under these circumstances 
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it was held that the bank was liable to the estate for the money appro- 
priated by the cashier. Lowndes v. City Nat. Bank, 82 Conn. 8, 72 
Atl. Rep. 150. In the opinion the court said: ‘‘ The situation thus 
presents this condition: The directors, with what in legal contempla- 
tion was knowledge of what Layton had been doing through the ma- 
chinery of the bank and with respect to funds intrusted to it, and being 
cognizant of their failure in the duty of oversight and control, con- 
tinued him in his place of authority, and continued their negligent 
failure to surround him with the safeguards of their oversight and su- 
pervision. He was thus furnished by the directors with the opportunity, 
the means and the authority to continue his known irregularities and 
fraud upon the deposit in question, and to cause any additional frauds 
thereupon to be successfully consummated. ‘That which was to have 
been expected, that which the directors must therefore be presumed to 
have anticipated, happened. Layton kept on abusing his office and his 
authority therein, and by means of them, through the machinery and 
organization of the bank, misappropriating the funds of that deposit.’’ 

§ 142. Payment of Checks against Separate Accounts.—It is not in- 
frequent for a depositor to maintain two separate accounts in the same 
bank for purposes of his own convenience. In such a case, when the 
depositor draws a check against one of the two accounts, thereby over- 
drawing that account, the question is presented whether the bank may 
pay the check and charge the amount of the overdraft against the other 
account. It would seem that, under such circumstances, the bank 
would be jusified in refusing to honor the check. It has been definite- 
ly held that, if the bank instead of refusing payment of the check, 
chooses to accommodate its depositor by honoring it, thereby causing 
an overdraft on that particular account, the bank is entitled to charge 
the amount of the overdraft against the depositor’s other account. In 
such a case, the bank is justified in inferring that the depositor intends 
the overdraft check to be protected in this manner. Hiller v. Bank of 
Columbia, S. C., 75 S. E. Rep. 789. 

This rule, however, does not apply in favor of a bank where the 
check is drawn by an agent of the depositor, having authority to draw 
checks against one of the accounts only. In such a case, the bank is 
not permitted to pay the agent’s check if it overdraws the account 
against which it is properly drawn. If it does pay the check it has no 
tight to charge the amount of the overdraft against the other account, 
upon which the agent had no authority to draw. In Crab v. Citizens’ 
State Bank, Ida., 126 Pac. Rep. 520, an agent was authorized to draw 
checks against the account of a corporation, depleted the account and 
the bank thereafter paid checks drawn by the agent out of the personal 
account of the president of the company. It was held that the bank 
was liable to the president for the amount thus paid out of his per- 
sonal account. 


(To be Continued.) 








Bearing of the Federal Reserve Act on the 
City of New York. 


By EDWARD VANDERPOEL, 
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The foremost topic of discussion in financial circles is the effect of the Federal Re- 
serve Act on New York City as a banking center: A proper conception of this subject 
must take into consideration briefly 


THE PREDICTED ADVERSE EFFECTS. 


Loss of Reserve Balances. After thethree-year period has elaps- 
ed, hundreds of millions of dollars will be transferred from National 
banks heretofore acting as reserve agents, to the Federal Reserve 
Banks. However, this will not prove so disastrous to New York City 
as might at first appear because (a) New York is only one of the 
cities affected, and (b) such of the withdrawn deposits as are now 
put out in loans and other investments made possible by reduced re- 
serve requirements will be transferred to the Federal Reserve Banks 
of which there are only twelve. The resources of the Federal Re- 
serve Bank of New York now approximate those of the other eleven. 
While this might be neutralized by an adjustment of Government 
deposits effected by the Secretary of the Treasury, or some other 
action of the Federal Reserve Board, New York is always likely to 
have the lion’s share. 

Notwithstanding the withdrawal of reserves, interest on balances 
maintained in New York, coupled with many facilities not enjoyed 
through association with the Federal Reserve Bank will, no doubt, re- 
tain much business for New York from other banks. 

Lessened Importance as Exchange Center. The claim has 
been made that NewYork exchange, heretofore far preferable, will no 
longer be more acceptable than exchange on any Federal Reserve City. 
New York’s commercial supremacy, however, will necessitate the con- 
tinuance of this city as the center to and from which will flow the heavi- 
est volume of exchange transactions. This follows naturally from New 
York’s enormous trade requirements. 

Reduction of Call Loans and Restriction of Securities Market. 
The lower reserves would make it appear all the more necessary for the 

. New York banks to maintain a good proportion of quick assets; hence 
the indications are that the liquid, well-secured brokers’ loans on Stock 
Exchange collateral will not be seriously curtailed despite the attempt 

. made through the Federal Reserve Act to break what has been termed 
‘the artificial connection between the banking business (of the country) 

and the stock speculative operations at the monetary centers.’’ Wide 

daily fluctuations in deposits mean rapid changes in reserves and, there- 

fore,the amount of cash which must be kepton hand. For this cause, the 

greater ease with which demand money may be called in and reloaned, 

compared with the more cumbersome making and payment of redis- 
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counts appeals to the New York bankers. Moreover, they feel a strong 
aversion to having such liabilities as rediscounts appear on the state- 
ments of institutions with such supposedly large resources, notwith- 
standing the prevalence of this custom with the largest European 
banks. Unless a certain part of a bank’s funds are kept on call, they 
must remain as cash in the vault drawing no interest, and this loss of 
income would have to be offset by higher rates of interest charged to 
commercial customers. 

Reasonable certainty can be felt that the tendency to invest more 
funds of National banks in commercial paper will correspondingly re- 
duce their investments in securities, which, logically, will both narrow 
the market and depress the prices of securities. Although a large 
amount of money will thus be withdrawn from these markets, no infer- 
ence may be taken that sensational results are expected, as the avail- 
able wealth of our country is constantly increasing, and many other 
causes, which cannot be detailed here, may largely offset the loss of 
this.class of investors. 

Securities may be disposed of in various centers, but while Europe 
continues a heavy stock and bond holder, New York is likely to remain 
the fiscal agency because of ready access to the interior of the United 
States andto Europe. 

Transfer of Control of the Financlal Situation. Every one 
recognizes that the creation of the Federal Reserve Board and inde- 
pendent condition of each of the twelve districts affects New York’s 
position, but co-operation is quite certain because, even though the 
Federal Reserve banks are, necessarily, going to be competitors, 
to a certain degree, of the New York bankers, the latter, having 
shown themselves men able and willing to take such a broad-minded 
view of affairs at large that they have until now served as the finan- . 
cial backbone of the country, are sure to recognize the need of sup- 
porting the results of the labors of the Government to provide a 
practical banking system which will meet our monetary problems ina 
more satisfactory manner than before. In other words, the interde- 
pendence of one on the other is bound to make the reciprocal relations 
between the Federal Government and the banks of New York City a 
mighty factor in avoiding anything which might prove seriously detri- 
mental to either. 


THE ANTICIPATED FAVORABLE EFFECTS. 

Rediscounting Privilege nnd Strengthened Reserves. The re- 
discounting feature should greatly strengthen New York’s position asa 
banking center. Heretofore, all the banks except the National banks in 
central reserve cities have had the opportunity to borrow money when 
they needed funds, but the only door open to that particular class was to 
contract loans, as at such times, of course,the market was apt to bein such 
a condition as to prohibit the sale of securities. If NewYork was the lead- 
ing city, under such difficulties, what must be before it now that the as- 
surance is given of the huge resources New York can place at the disposal 
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of the whole country at the particular times these sums will be required. 
The unwillingness of these bankers as a rule to indulge in rediscounts 
has been pointed out, but that the privilege is available betokens great 
additional strength. 

Reliet of Transit Items. The development of the collection busi- 


ness by the Federal Reserve Banks may take a portion of this work from 
the New York City banks. 


These out-of-town checks have been desirable acquisitions for the 
New York banks, enabling them to secure accounts on a reciprocal 
basis; e. g., the banks in another locality promising to maintain bal- 
ances with the New York banks partly in proportion to the volume of 
items sent the former, the outside banks crediting their ‘‘ Exchange 
Accounts ’’ with the profits arising from collection charges. If the 
Federal Reserve System develops a method of handling these items 
which will not only eliminate much waste of time and labor but heavy 
collection charges, this custom will be discontinuec. As the different 
kinds of state institutions throughout the country outnumber National 
banks more than two to one, and as they also must first enter the 
Federal Reserve System and come into this plan of collection, (which 
plan has yet to be fully formulated and carried into effect by the Fed- 
eral Reserve Board) present conditions in this respect may not be 
materially altered, perhaps, for years to come. 


Foreign Exchange. As only the member banks of New York State 
are both the stockholders and depositors of their Reserve banks (ex- 


- cepting possible Government deposits) such banks will receive the sole 
direct benefit of that bank’s success up to a certain limit, not likely to 
be reached for some time, at least. 

The Federal Reserve Bank of New York, by far the largest and 
most powerful of the twelve, because of its strategic position undcubt- 
edly will preserve for New York any foreign exchange business which 
may be lost to the local banks through the inauguration of the Federal 
Reserve System; and will prove an important competitor, not only for 
New York banks, but for banks all over the country, probably even 
the other Federal Reserve banks. 

Hartley Withers. in ‘‘ Money Changing,’’ attributes Loncon’s su- 
premacy chiefly to four reasons: (a) Great Britain alone has a currency 
not only based on gold but which can be converted into gold on demand 
at any and all times. (b) The London banks and acceptance houses 
have a better reputation for strength and conservatism, and this is 
more universally recognizedthan theclaims of any other city. (c) The 
old and well-established banking and credit system in vogue has devel- 
oped an easy and elastic discount market in London. (d) Great Brit- 
ain’s leadership in international trade has assisted in raking Lcndcn 
the commercial center of the world. Since these declarations were 
made in 1913, two important events have been ushered in; the inaugu- 
ration of the Federal Reserve System and the European War. A\l- 
though both are in course of development the operation of the new 
law and the war have progressed sufficiently for us to determine now 
the trend of the effects on the old order of things. 

(A) As to the complaint urged that, in this country, creditors are 
forced to accept various forms of currency in payment of debts which 
are not goid or gold certificates, we do not find in actual practice that 
any more difficulty is experienced in securing exports of gold from the 
United States than from England, or any other country in settlement 
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of international debts. In fact, the United States has had less check 
on a gold drain prior to the passage of the Federal Reserve Act than 
almost any country. And who would question the intrinsic worth of any 
one of our forms of currency in connection with domestic transactions ? 
_ (B) The total combined resources of seven national banks in New 
York City at the close of March 4, 1915, were but slightly exceeded by 
the combined resources of those two great London banks (London City 
& Midland and Lloyd’s Bank, Ltd.), although our banks have no do- 
mestic branches, whereas the London institutions have hundreds. 
Furthermore, a large New York trust company has now made arrange- 
ments for the introduction of the dollar travelers’ letter of credit in 
place of the sterling, by means of foreign branches in additicn to for- 
eign correspondents in all parts of the world. These are some of the con- 
tributing factors toward building up of confidence in American banks. 

(C) The Van Tuyl State Law and Federal Reserve Act both open 
the way for the growth of an acceptance market. The latter, through 
rediscounts and resultant note issues, provides elasticity in money, and 
promises lower rates. To what extent the acceptance market broadens 
out will depend upon the growth of our foreign trade. 

{D).This leads us to observe that national banks with capital of 
$1,000,000 or more may establish foreign branches, This will, nec- 
essarily, be followed out principally by New York banks who will thus 
attract trade and especially banking business to this city. London 
held the world’s commercial supremacy before our nation existed, and 
started to grow. As we are still growing rapidly and blessed with 
peace, while the much older country is involved in war, the great oppor- 
tunities thrust upon us are too obvious to require further elucidation. 


SUMMARY OF PROBABLE NET RESULTS. 


We find, then, that because of reserve requirements, etc., some 
millions of dollars heretofore deposited with reserve agents in New 
York City will have been gradually transferred by November 16, 1917, 
by national banks not in New York State to other Federal Reserve banks. 

Reserves approximating $166,000,000 were stated as having been 
released in November, 1914, through the reduction authorized by the 
New York Clearing House in accordance with the decreased require- 
ments of the Federal Reserve Act. This enabled all the affiliated insti- 
tutions to place increased credit facilities at the disposal of their clients. 

New York’s unquestioned leadership of our country’s securities 
markets for many years has resulted in the establishment in 
that city of numerous fiscal agencies, whence funds are provided 
for dividend checks, and vast amounts of maturing bonds and cou- 
pons. Pursuant to section sixteen of the Act, the Federal Reserve 
banks are expected to perfect arrangemets some time for collecting 
transit items, but neither the act nor the board have indicated any in- 
tention to undertake collecting these maturing obligations. One of 
the largest national banks in New York collected bonds and coupons 
amounting to more than $65,000,000 during 1914 (when the Income 
Tax Law was introduced) as a pure gratuity for customers, which con- 
veys some conception of one of the many potent reasons why banks in 
other cities will find it highly desirable to maintain in a substantial 
way the mutually profitable and satisfactory relations heretofore en- 
joyed with New York institutions. 

The conclusion is inevitable that the Federal Reserve Act should 
distinctly benefit all doing business with New York through enlargirg 
it as a banking center of international importance. 
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CHAPTER XVI. 
The Bank’s Records (Continued). | 
DEPOSITS AND CHECKS. 


It has been correctly said that this is the era of the deposit and check 

system. Today, practically every person with any means, as well as 
every business man and corporation, has an account with a bank. They 
deposit the money received, and also the checks, which are collected 
for them by the bank. They discharge their obligations by issuing 
checks against the funds on deposit in the bank. Depositors find this 
method a great convenience, especially from a bookkeeping standpoint, 
and also find it much safer than to keep the funds on hand and pay 
their bills with the actual money. Banks are continually endeavoring to 
increase their deposits, because they afford the banks their chief work- 
ing capital. The confidence of the community in a bank is reflected 
in the amount of its deposits, and a bank’s growth and standing are 
largely judged by their increase. 


DEMAND AND TIME DEPOSITS. 


Deposits are of two kinds—demand and time deposits. Demand 
deposits are those payable on demand, such as checking accounts, and 
time deposits are those payable after a stated period of time, such as 
certificates of deposit. Savings accounts are also regarded as time de- 
posits, as banks reserve the right at any time to require notice before 
payment. In the larger institutions, these different kinds of deposits 
are generally handled in separate departments. 

The demand deposits of a bank usually comprise the greater part of 
its total deposits, and an enormous amount of clerical work arises out 
of the receiving of them and the paying of checks. As has been stated 
in a previous chapter, it is estimated that about 95 per cent of all] the 
business of this country is now transacted by means of checks. It is, 
therefore, apparent that systematic methods must be used and proper 
records be kept, in order to facilitate the work and safeguard the int- 
erests of the bank and its customers. 


THE INDIVIDUAL LEDGER. 


The principal book used for recording the transactions pertaining 
to the depositors’ accounts, is known as the Individual Ledger. There 
are various forms of ledgers in use, depending on the amount and 
character of the bank’s business. It would be impractical in this chapter 
to describe fully all the different systems, so we will consider only those, 
most generally used. Perhaps the best known system isthe ‘‘ Boston 
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system,’’ so called because it originated in Boston. This system has 
undergone many changes since it was invented, more than sixty years 
ago, but its main features still remain the same. A page from an im- 
proved form of the ‘‘Boston’’ ledger, which is now in use by many of 
our large institutions, is shown in the following illustration : 
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By this method it will be noted that, instead of giving each depos- 
itor a page of the ledger, the accounts of many depositors are placed 








MODERN BANKING AND TRUST COMPANY METHODS 409 


after each other on the same page in alphabetical order, and their 
checks, deposits and balances, respectively, are shown in separate col- 
umns to the right of their names. This makes a very convenient and 
clear record, and saves a great deal of clerical work and ledger paper. 
The pages of this form of ledger are of two sizes, both having the 
same width, but one size being several inches longer than the other. 
The short sheets have the same ruling and contain the same informa- 
tion as the long ones, except that they do not contain any names and 
are not numbered. The names of the depositors are written alpha- 
betically on the left hand side of the long pages, and they are the only 
ones numbered, the short pages being considered a continuation of the 
long ones. A sufficient number of short sheets are placed after each 
long sheet, to carry the account for the desired length of time with- 
out rewriting the names in a new ledger. The size of the sheets and 
the number of pages in the ledger may *be adapted to the needs of the 
bank. In the larger institutions the long sheets are generally about 
18 inches wide and about 22 inches long, and the short sheets have the 
same width, but are only about 17 inches long. A page of this size 
usually accommodates about 33 accounts, and both the long and short 
pages hold four days’ work each. The ledgers are generally made so 
as to run about 88 business days, and, on account of the importance 
of the records they contain, and large amount of handling they must 
receive, the best of ledger paper should be used and the books should 
be very carefully bound. Some banks leave a space between each ac- 
count, for the purpose of inserting new accounts, and if this is done each 
page will contain only about 17 accounts when the ledger is opened. 
Where there are a great many accounts, it is often necessary to ap- 
portion the accounts among several individual ledgers, placing all 
names beginning with A to D, say, in one ledger, E to J in another, 
and soon. Some banks separate their accounts into those of individu- 
als and those of firms and corporations, while others divide them into 
country and city accounts, where the number of such accounts justify 
the division. Another plan, which is much in use, is to place only 
the bank accounts in a separate ledger, and to arrange all the other 
accounts alphabetically in the other ledgers without any classification. 


INDIVIDUAL CASH BOOK. 


As subsidiary to the form of individual ledger shown in the fore- 
going illustration, a simple record book, often designated as an indi- 
vidualcash book, is generally used. This book serves as a check on the 
individual ledger, and against it the ledger is balanced. In it are en- 
tered the amounts of the checks and deposit tickets received each day, 
and by adding to or subtracting from the previous day’s balance the 
difference between the checks and the deposits, the balance of the 
cash book is ascertained. This balance should be brought forward 
every night, and the total of the balances of the accounts in the ledger 
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~should agree with it. The form of the individual cash book is shown 
in the following illustration: 


Poors [omens [oom | oom | 


Page of Individual Cash Book. 


HOW ITEMS ARE POSTED. 


All items are posted into the individual ledger direct from the de- 
posit tickets and checks, or debit and credit tickets, ifany. This ne- 
cessitates the use of only two books, the individual ledger and the 
individual cash book, and eliminates the needless entering of the 
items in a journal or a journalized cash book. 
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When a customer wishes to make a deposit to his checking account 
he first fills out the deposit ticket, as explained in a previous chapter, 
and then presents it with the deposit and his pass book at the receiv- 
ing teller’s window. The receiving teller enters the amount of the 
deposit in the pass book and returns the pass book to the depositor, 
which serves as his receipt. The teller then places the deposit ticket 
on a file, and at intervals during the day, hands all the deposit tickets 
that have been received to the bookkeepers, keeping a record of the 
total balance of the tickets and furnishing the balance to the book- 
keepers. The balance given by the teller is immediately verified by 
running the tickets off on an adding machine, and the tickets are then 
assorted alphabetically, to correspond with the accounts in the differ- 
ent individual ledgers. After each bookkeeper has received the tick- 
ets belonging to his individual ledger, he enters the amounts of the 
deposits in the individual cash book. This is often done by simply 
pasting an adding machine list of the amounts in the column provided 
for deposits. The bookkeepers then proceed to pass the deposits to 
the credit of the customers’ accounts in the ledgers. This should be 
done in black ink. _ 

When a depositor wishes to withdraw money from the bank, he 
usually issues his check, which is a written order on the bank to pay a 
certain amount to a certain person against funds on deposit. These 
checks reach the bank either through the clearing house or the paying 
teller’s window, and for convenience are called clearings and counter 


checks. 
CLEARING HOUSE CHECKS. 


In the larger cities the clearing house meets every morning, and 
the checks presented are assorted and charged to the different banks. 
The checks are then handed to the messengers of the different banks, 
with a list attached, showing the amounts of the checks and the total. 
Upon the receips of the checks, the first step is to verify the total of 
the checks furnished by the clearing house. This is done by com- 
paring the checks with the list furnished by the clearing house, or by 
running the checks over again on an adding machine. The next step 
is to ascertain if all checks are properly endorsed, dated, etc., and 
whether payment has been stopped on any of them. If any check 
overdraws a ledger account it is temporarily laid aside until it can be 
ascertained whether or not a deposit has been made tocover. If no 
deposit has been made by the customer, and the bank does not wish to 
allow the overdraft, the check is then listed in a book with other items 
to be returned for various causes, such as ‘“‘date,’’ ‘‘stop payment,”’ 
‘“‘endorsement,’’ etc. Such items must be returned before a certain 
hour each day, so prompt attention is necessary. After the checks 
have been assorted alphabetically, according to the different indi- 
vidual ledgers, each bookkeeper enters the amounts of the checks pre- 
sented by the clearing house in the individual cash book. Then the 












412 THE BANKING LAW JOURNAL 


bookkeepers proceed to post the amounts of the checks to the debit 
column of the depositors’ accounts in the ledger. This is usually done 
in red ink, to distinguish them from the counter checks. 


COUNTER CHECKS. 


From time to time during the day, the paying teller lists the checks 
he has paid and hands the checks tothe bookkeepers, keeping a record 
of the total amount of checks and furnishing the same to the bookkeep- 
ers. After this total has been verified and each individual bookkeeper 
has received the checks belonging to his ledger, the amounts of the 
checks are listed in the individual cash book. The bookkeepers then 
charge the amounts of the checks to the depositors’ accounts in the led- 
ger, in black ink. 

BALANCING THE LEDGER. 

After all the checks and deposits have been listed in the individual 
cash book and posted to the ledger, the lists of the checks and deposits 
are added up, to ascertain whether there has been a gain or loss for 
the day, so the cash book balance may be determined. The difference 
between all the checks and deposits is either added to or subtracted 
from the cash book balance of the previous day, and the balance 
brought forward. If the checks exceed the deposits, there has been a 
loss, and the difference is subtracted from the previous day’s balance. 
If the deposits exceed the checks, there has been a gain, and the diff- 
erence is added tothe previous day’s balance. After the balance of the 
cash book has been ascertained, the ledger should be balanced with 
this amount, to see that no error in posting has occurred. 

The total of the balances of all the accounts in the ledger should 
always agree with the balance as shown by the individual cash book, 
and some banks balance the ledger with the individual cash book in 
this way each day. In order to do this, they extend the balance of every 
account in the ledger each day, whether it has changed or not. Some 
banks, however, feel that it is unnecessary to extend each day the bal- 
ances of the accounts that have not changed, or to balance all the ac- 
counts in the ledger each day with the individual cash book. They 
extend each day only the balances of the accounts which have changed, 
and every eighth day the balances of all the accounts are brought for- 
ward and run off on the adding machine, the total obtained balancing 
with the individual cash book balance. When this course is pursued, 
each day’s work in the ledger is balanced with the individual cash 
book in the following manner: First, the previous day’s balances of the 
accounts that have been affected by the present day’s transactions are 
run off on an adding machine, and then the new balances of the same 
accounts are run off, in each instance deducting the overdrafts. The 
difference between these two amounts should equal the difference bet- 
ween the amounts of the deposits and checks for the day as shown by 
the individual cash book. 

The extensions of the balances of the accounts in the lecger are 
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made in black ink, except when there is an overdraft, in which case 
the amount is entered in red ink. 

At the close of the day’s business each bookkeeper enters on a sheet 
the total deposits and the total checks for the day, the cash balance of 
his ledger, and the amount of the difference between the deposits and 
checks. This information is then handed to the general book-keeper. 

ACTIVE AND INACTIVE ACCOUNTS. 


As the form of ‘‘ Boston’’ ledger herein described is usually made 
to cover only about three-months, banks will find it a great economy 
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to segregate the accounts into two classes, known as “‘active’’ and 
‘“ inactive ’’ accounts, and to use the ‘‘ Boston’’ ledger for only the 
‘‘ active ’’ accounts. The inactive accounts may be placed in a stand- 
ard form of ledger, using a page for each account, which will run for 
an indefinite length of time. By this method, not only is a great deal 
saved in ledger paper, but a lot of unnecessary work is done away with, 
such as extending the balances of such accounts every night or eighth 
day, as the case may be, and rewriting the names about every three 
months. 

For the purpose of recording the inactive accounts, some banks pre- 
fer to use the loose-leaf system, because no extra pages or “‘ dead’’ 
pages need be carried. When a depositor closes his account on the in- 
active ledger, the sheet is taken out and filed away, and as the accounts 
are transferred from the active to inactive ledgers, new sheets are ad- 
ded to the inactive ledger. The form of the loose-leaf ledger page 
generally used for recording inactive accounts is shown on page 413. 

(To be Continued.) 


WHEN ALL CHECKS PASS AT PAR EVERYWHERE. 


One of the most valued exchanges which comes to the JourNaAL sanctum is the 
‘Commercial West” of Minneapolis, Minn. In a recent issue it refers to the check 
clearing system of the Federal. Reserve banks as follows : 

The Minneapolis Federal Reserve Bank starts in with 145 member banks as par 
points in the reserve bank check clearing system. This is a larger membership than 
any of the other regional banks, except Kansas City and St. Louis, where the clearing 
system has been in operation for some months. 

Governor Wold of the Minneapolis bank expresses the opinion that the final out- 
come of this check clearing matter will be that all banks eventually will clear every- 
thing at par and that the bulk of the business will be handled through the present 
channels, rather than be diverted to the Federal Reserve banks. 

The bankers’ associations of the various states are just beginning to hold their 
annual sessions and we may get something definite as to the attitude of the bankers 
generally on this subject. We also should have the consensus of opinion among 
state bankers’ as to whether or not they are likely to join the reserve association. The 
instructions from the Federal Reserve Board regarding this matter have just been 
issued, giving state banks the privilege to join the system and also to withdraw after 
12 months notice. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involvéd be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any * 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PERSONAL LIABILITY OF BANK PRESIDENT FOR 
IMPROPER LOAN. 


Editor Banking Law Journal. SEATTLE, Wash., March 3, 1915. 

DEAR Sir:—Please give me your opinion and cite some authority ona case 
arising as follows: 

The president of a corporation who was also vice-president and chairman of 
the board of directors of a bank, borrowed from the bank for his corporation a 
large sum of money, representing to the bank officers that it was only for tempo- 
rary use and he would see that it would be repaid as soon as the company was re- 
organized and a large bonded indebtedness placed thereon. 

He executed the notes as president of the corporation, but did not personally 
sign the notes because of his position as chairman of the board of directors, and 
in order -to avoid having the bank examiner offer criticism to an officer and di- 
rector borrowing from the bank. The bank examiner, however, classified the pa- 
per.as a loan to a director, and so notified the bank and the borrowing director of 
such classification. 

Instead of paying the notes, however, he sold out his entire holdings in the 
corporation of which he was the president and controlling factor, and entered into 
an agreement with the parties purchasing his stock that the bank would not call 
the loan fora certain length of time, and signing such an agreement as vice-presi- 
dent of the bank. The loans were never submitted to nor approved by the direct- 
ors. The loans were, however, partially paid and renewals given for the balance. 

He afterward sold out his entire stock in the bank. The company of which he 
was president, and for which he borrowed the money, finally went into the hands 
of a receiver and the loans remain unpaid. 

He, as president of the company, received the money from the bank, and it 
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was applied in payment of indebtedness to him from the company, he therefore re- 
ceiving the money personally. 

The bank now seeks to enforce payment of the notes against him. Will you 
please give us your opinion in the matter, citing some authorities to sustain the lia- 
bility of an officer or director of a bank for the losses sustained by reason of such 
conduct to the bank of which he was an officer and director? 

Yours very truly, VICE-PRESIDENT. 

Answer:—In general, as with other corporations, the directors or 
other officers of a banking corporation, if they act in good faith, with- 
in the limits of the corporate powers and within their authority, and 
use proper prudence and diligence, are not responsible for losses result- 
ing to the corporation from mere mistakes or errors in judgment, or 
for losses from accident, theft, and the like, where they have not been 
negligent. : 

On the other hand, the directors or other officers who willfully abuse 
their trust, or misapply the funds of the corporation, by which loss is 
sustained, are personally liable to make good the loss. They are bound 
to observe the limits placed upon their powers by the charter and the 
by-laws, and the rules of the bank, and, if they intentionally or negli- 
gently exceed those powers, they are liable for the loss. Andthey are 
equally liable if they suffer the corporate funds to be wasted by negli- 
gence or inattention to their duties, although they do not act in bad 
faith. Tiffany on Banks and Banking, p. 298, 99. 

The president of a bank may be held liable to the bank for any loss 
which is suffered by the bank as the result of negligence on the part of 
the president in the performance of his duties. The duties performed 
by the president differ in different banks. In some banks the entire 
management is practically in the hands of the president, while in others 
the opposite extreme is met and the president does little more than 
bear the title to his office. But, whatever the duties of the president . 
may be, whether great or small, he is required to devote himself con- 
scientiously to their performance. In all transactions in which he rep- 
resents the bank he must serve the’interests of the bank and must not 
use the authority which is vested in him for the benefit of his friends, 
his relatives, or any party other than the bank. If he fails in his duty 
the bank may hold him responsible. 

The defendant, in thecase of Seventeenth Ward Bank v. Smith, 51 
N. Y. Apy. Div. 259, was the president of the plaintiff bank. Acting 
in that capacity he loaned the bank’s money tocertain individuals with- 
out complying with a statutory requirement that no such loan be made 
without taking collateral worth at least ten per cent. more than the 
amount of the loan. The action was brought upon the theory that de- 
fendant was negligent in not using proper care in determining the value 
of the securities upon which the loan was made and it was sought to re- 
cover from the defendant the amount which the bank lost in the trans- 
action. It was held that, if the president was negligent in ascertain- 
ing the value of the collateral before making the loan, he was liable to 
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the bank for the loss sustained. A verdict against the defendant, how- 
ever, was reversed upon appeal for the reason that the trial court re- 
fused to admit certain evidence which was properly offered on behalf 
of the defendant. 

In Lawrence v. Stearns, 79 Fed. 878, the action was commenced by 
the receiver of the bank, which had closed its doors, against the former 
president of the bank for the purpose of recovering from the defendant 
the damages resulting from an alleged breach of his trust in carrying 
out the duties of his office. It appeared that the entire management of 
the bank was in the hands of the defendant. The defendant made 
loans of a large share of the bank’s capital to a nephew, with knowl- 
edge that the securities.pledged for the loan were of such a character 
as to be likely to depreciate in value. It was held that because of such 
negligent mismanagement the defendant was liable for the loss re- 
sulting from the transaction. 

Where the president of a national bank advised and procured a loan 
to be made by the bank to a minor, payment of which could not be en- 
forced, it was held that the president was liable to the bank for the 
amount of the loan with interest at the legal rate. Brown v. Farmers 
& Merchants’ Nat. Bank, 88 Tex. 265, 31 S. W. Rep. 285. 

In the case of Austin v. Daniels, 4 Denio (N. Y.) 299, it was said: 
*“Bank officers are but agents of the corporation and, if they transcend 
or abuse their powers, areas much responsible to their principal asare 
the agents of an individual.’’ 

In the case of First Nat. Bank v. Reed, 36 Mich. 263 it appeared 
that the defendant Reed was the president of the plaintiff bank. He 
had general charge of the affairs of the bank and the cashier was 
under his authority. At different times while the cashier was absent 
from the bank, or after banking hours, the president permitted one 
Bennett, who had no account with the bank, to draw several hundred 
dollars from the bank. When the cashier, upon discovering these 
transactions, made objection, the president told him that Bennett was 
using the moneyin purchasing potatoes, that he, the president, was in- 
terested in the profits of the deal and that he would see that the sum 
was repaid; at the same time the president requested the cashier to say 
nothing to the directors of the bank about the matter. The money was 
not repaid by Bennett andit was held that the president was personally 
liable to the bank. This holding was not made on the ground that the 
president had promised to see that the amount would be repaid, but on 
the ground that his action constituted a fraud against the bank. 

In the opinion in this case, it was said: ‘‘Taking the statement of 
the cashier as true, the act of Reedin allowing Bennett todraw moneys 
from the bank was wholly irregular and unwarranted. It was without 
the knowledge of the proper financial officer of the bank, the cashier, 
and without taking security. 

‘“These facts, in connection with the supposed insolvency of Ben- 
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nett, made it a gross breach of trust. It is not to be suggested that the 
directors had in law notice of the transaction, for it is shown that no 
one knew of it but the president himself. We therefore regard the 
case as within the decision of Austin v. Daniels, 4 Denio(N. Y.) 299, 
in which it was held that bank officers who abuse their powers must 
personally account to the bank for what it shall suffer thereby. This 
is fundamental law, and only applies to officers of corporations the 
same rules which are applicable to the agents of individuals. A loan 
by the >r2sidz2nt under the circumstances indicated would be a fraud 
on the bank; and the president, if he persuaded the cashier not to make 
the facts k1)» va tothe directors, could claim nothing because of the 
cashier’s knowledge; thit officer’s knowledge might make him an ac- 
cessory to the fraud, but could not tend to excuse the principal.’’ 

‘ Another instance in which personal liability was imposed upon 
the president of a bank is Elliott v. Peet, 192 Fed. Rep. 699. The de- 
fendant was president of the National Deposit Bank of Philadelphia, 
and also financially interested in a bridge company, which company had 
borrowed heavily from the First National Bank of Manasquan, New 
Jersey, and that bank’s capital had become impaired. For the pur- 
pose of helping out the Manasquam Bank, it was arranged that the 
bridge company should draw a draft on the defendant, payable to the 
order of the Manasquan Bank, and that the draft should be made good 
by the bridge company’s check upon the Manasquan Bank. The draft 
was accepted and paid through the Deposit Bank, of which defendant 
was president, and charged to the defendant’s account. This charge 
was offset by crediting to the defendant’s account the bridge company’s 
checks already mentioned. The check was later dishonored by the 
Manasquan Bank because of insufficient funds and on its return to the 
Deposit Bank, the defendant directed that it be carried as a cash item 
instead of being charged back to hisaccount. This action was brought 
by the receiver of the Deposit Bank, subsequently appointed. It was 
held that the draft was a mere pretense to repair the reserve of the 
Manasquan Bank until the danger of the governmental examination 
had passed, and that the defendant was personally liable for the amount 
of the loss sustained by the Deposit Bank, that is, the amount of the 
bridge company’s draft. 

An overdraft, being a mere loan of the bank’s funds, without secur- 
ity, cases involving the liability of officers for overdrafts permitted by 
them are pertinent in the present situation. In Western Bank of Louis- 
ville, 26 Ky. L. Rep. 1247, 83S. W. Rep. 629, it appeared that the 
president of a bank opened a credit for his insolvent son by discount- 
ing the latter’s unsecured note. Subsequently the president allowed 
his son to largely overdraw his account without the knowledge of the 
Board of Directors, or of an advisory committee whose function it was 
to pass upon all loans and discounts. It was held that the estate of 
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the president, who afterwards died, was responsible to the bank for 
the loss which it sustained. 

Oakland Bank of Savings v. Wilcox, 60 Cal, 126, was an action by 
a bank against its president, one Wilcox, to recover the amount of over- 
drafts of one Carter, alleged to have been permitted by the president 
for the benefit of a hotel business in which the president was jointly 
interested with Carter. It was held that the president was personally 
liable to the bank. In the opinion it was said: ‘‘In this case neither 
the president nor the cashier had any authority to permit an account 
to be overdrawn. To make an overdraft was a fraud in law on the 
part of the drawer; to pay or authorize the payment was a fraud in 
law on the part of the officer paying or authorizing payment. The money 
of the stockholders was invested, and of the depositors, was deposited, 
to the end that the business should be managed as the by-laws should 
prescribe; those by-laws forbid loans to be made without the approba- 
tion of the finance committee; and when ‘the president or cashier went 
beyond that, and loaned upon his or their judgment, a violation of 
duty occurred. This is independent of any interest that Wilcox may 
have had in the hotel business. That interest added to the reason why 
he should not have caused or permitted the overdrafts.’’ 

The attempt is occasionally made to charge a cashier with per- 
sonal liability for losses occurring from the allowance of overdrafts. 


In these instances it has been consistently held by the courts that, 
where the cashier is charged with the duty of making loans and dis- 
counts, he will be liable to the bank for the unpaid overdraft of a 
customer only where he has failed to make reasonable inquiry into the 
financial standing of the customer, or has failed to exercise the care 
and discretion which an ordinarily prudent man would exercise in his 
own affairs. 


In other words the propriety of allowing overdrafts is one that ad- 
dresses itself to the business discretion and judgment of the officers 
having that matter in charge. If they act prudently and honestly they 
will not be held personaHy responsible for losses that occur. On the 
other hand, if they allow the funds of the bank to be appropriated by 
persons known to be insolvent or whose financial standing would not 
justify the extension of such credit, and loss occurs, they will be held 
iiable to the bank as fora neglect of duty. Wynnv. Tallapoosa County 
Bank, 53 So. Rep. 228; Fryse v. Farmers’ Bank 17 Ky. L. Rep. 1056, 
33 S. W. Rep. 532; Cope v. Westbay, 188 Mo. 638, 87 S. W. Rep. 504. 
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THE SEATTLE CONVENTION OF A. B. A. 


The General Entertainment Committee of Seattle bankers, has arranged a tenta- 
tive programme for the convention of the American Bankers Association to be held in 
that city September 6 to 10. Subject to some possible changes the principal features 
follow: 

Monday morning formally beginning the convention period, the local programme 
will start at 10 o’clock. in the form of automobile rides for the guests in and about the 
city. At 2.30 p. m. of the same day tea will be served to the visiting ladies at one of 
the prominent city clubs. Monday evening and night the time of the guests will be 
their own to do as each elects. 

Golf privileges at all the country clubs will be extended to the guests for the entire 
week. 

Tuesday morning a delightful yacht trip on Puget Sound is arranged for in a fleet 
of staunch rakish craft, under the auspices of the Seattle Yacht Club. Al] the nearby 
points of interest on the shores of the sound will be visited and the sailing so conduct- 
ed that advantageous yiews of the city and vicinity may be enjoyed. At 8.30 p. m., 
after a sufficient time to rest from the harbor trip a high class musicale will be given in 
the Auditorium, and preparations are being made to have the programme diverge from 
the usual form in previous conventions. 

In the forenoon on Wednesday the general convention will be opened in the Moore 
theatre, and graced by the presence of the governor of the state, the Hon. Ernest Lis- 
ter, and by the mayor of Seattle, the Hon. Hiram C. Gill, both of whom will deliver 
short addresses. The formal address of welcome will be delivered by M. F. Backus. 
president of the Seattle Clearing House Association, and of the National Bank of Com- 
merce. Response by William A. Law, president of the association. 

During the forenoon an automobile trip will be given the ladies to one of the coun- 
try clubs, where the natural attractions and delightful freedom of the open will be sup- 
plemented at 1 p. m. by luncheon at the same club. At 9p. m. a grand ball and re- 
ception will be given at the armory. 

Thursday, second day of general convention. At 7.30 p. m. the executive council 
will hold a meeting in the Moore theatre. 

In the interim the local programme will be carried out in the form of automobile 
rides for the guests in and about the city and through the park and boulevard system. 

Friday, the last day of the convention, there will be no convention proceedings, 
but the day will be given up to a great outdoor entertainment, in which respect Seattle 
stands unique, and as the sound offers such ready access and unlimited charms of water 
and landscape, plans have been formulated to entertain the visitors for the major part 
of the day on a sound trip. 

The steamers ‘‘Tacoma” and ‘‘Indianapolis,” with-a combined capacity of about 
2,500 passengers, have been engaged for this purpose, and the start from Seattle will 
be about 9 a. m. at Colman Dock. They will proceed first to Bremerton, United States 
naval station, before which they will pause without disembarking to allow the visitors 
to view the drydocks and the units of the navy which may be stationed there at that 
time; they will continue to Tacoma, Seattle’s sister of the sound, where the boats are 
expected to arrive in the neighborhood of noon. They will disembark under a recep- 
tion of the Associated Banks of Tacoma, who are preparing a programme of enter- 
tainment for the visitors, the features of which will later be made known. Returning 
the aim will be to arrive at Seattle about 6 p. m. 

Aside from the sightseeing in the city of Seattle and trips through the surrounding 
country included in the complimentary entertainment of the guests, this section so 
abounds in-charming objective points for delightful excursions that this committee has 
prepared a concise though comprehensive booklet of ‘‘Important Facts and Suggested 
Trips” in Seattle and the sound country, accompanied by an outline map of each. 
The booklet will very shortly be published and a copy sent to each of the prospective 
guests. 





MISSOURI BANKERS ASSOCIATION 


TWENTY-FIFTH ANNUAL CONVENTION AT KANSAS CITY. 
The twenty-fifth annual conventton of the Missouri Bankers Association was held 
at Kansas City, May 25 and 26. Nearly 1750 bankers and guests were in attendance, 
thereby establishing a record as the largest gathering of the kind ever held in Missouri 


RICHARD S. HAWES, 


President Missouri Bankers Association. 


and not equalled by similar meetings in any other state. Under the able guidance of 
president Hawes, assisted by his invaluable aid-de-camp, secretary Keyser, the conven- 
tion was in every respect a gratifying success and will go down in history as a fitting 
tribute to the association's silver anniversary. Everything had been so admirably ar- 
ranged that there was no hitch in the programme from the beginning to the end. 

After the convention was duly organized and reports of the varioas officers and 
committees received, president Richard S. Hawes delivered the annual address as follows: 
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The conventions of our Association are each year becoming more recognized iu the 
importance of the message they convey to the bankers of our State, not only from our 
own financiers but by eminent men coming from all over the country to advise with us on 
topics of importance, and because of the opportunity afforded for a free exchange 
of views. 

The annual address of the president is a custom long established, and while it is so 
termed, it is recognized that the burden of same should be somewhat in the nature of a 
report and an expression of personal view of the presiding officer upon questions of mo- 
ment to the members of our Association. 

The time intervening between the last convention and our present gathering has 
possibly been the greatest history-making year the world has ever seen. Our much- 
prided civilization has been set aside; the nations of the world are grasping at one an- 
other’s throats, devastating their respective countries; our financial systems have been 
torn asunder and the relations of centuries interrupted and discontinued. 

On Aagust Ist of last year, the financiers of America, together with the Govern- 
ment officials were called upon to face a condition unknown to the world and which 
possibly never will again be seen. Overnight, international relations with Europe were 
severed, the flow of money to and from our country ceased ; millions of dollars were 
withdrawn from avenues of business to be placed in the scales of war. Our interna- 
tional obligations were compelled to be met—hundreds of millions of dollars of our 
securities were thrown upon our markets and gold demanded in payment therefor ; the 
exchanges of the world were closed and none knew whither the business and financial 
communities of the world were drifting because they were embarked upon strange and 
unknown seas. 

Out of the unfortunate condition described came many problems, the solution of 
which were put upon the bankers of this country and it was indeed gratifying to find a 
ready and patriotic response from our financiers in time of need. 

Fortunate indeed we were to have the Aldrich-Vreeland currency law, as undoubt- 
edly this measure saved from great misfortune the business and finances of our country, 
by placing into the hands of the National bankers some $380,000,000 in bank notes, 
being the first so-called notes ever issued in this country founded upon the commercial 
integrity of the nation, in other words, money based on the notes of its merchants, 
manufacturers and farmers. This demonstrated beyond question of doubt that the 
most elastic and stable of all moneys is that which is based upon commercial paper. 

This issuance of bank notes was a prompt means of restoring the confidence of the 
people, increasing the extension of credits necessary to the safe conduct of the com- 
mercial activities, and it is a pleasure to indorse most heartily the measures taken by 
the Federal authorities to assist the bankers of the Unite.| States in recovering from the 
staggering blow dealt to them in so unforeseen and sudden a manner. * * 

Out of the chaotic condition of business and the unrest in money circles occasioned 
by the European war came wonderful evidences of the stability and recuperative powers 
of the men in charge of the banks in the United States. One of the most effective, 
while not called upon to be put into actual operation, the results being largely psycho- 
logical, was the $135,000,000 cotton pool, initiated and carried tarough by our own 
colleague, Mr. Festus J. Wade, of St. Louis. 

Mr. Warburg, a member of the Federal Reserve Board, said he considered ‘‘ Nov- 
ember 16th the Fourth of July of the finances of the United States” because of the 
inauguration and opening of the twelve Federal Reserve Banks and in the judgment of 
men who have given deep thought and consideration to these matters, those words were 
well chosen. The Federal Reserve System is in its initial state and while these banks 
may not have measured up to the standard or desires of some in regard to profit accru- 
ing thereto, they have accumulated in their vaults as a reservoir to be drawn upon in 
time of need some $230,000.000. These moneys while apparently being withdrawn from 
the National banks, did not in fact impair their ability to extend credit to customers 
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for the reason that it represented released money incidental to the reduction of reserves 
required under the new act. 

The immediate effect of the opening of the Federal Reserve Banks was felt by the 
bankers and business men; confidence was restored, and the rates of money showed a 
gradual and steady decrease from possibly the maximum rate until a minimum rate was 
reached, so when the spring demand came, no line of commercial development which 
was entitled to credit could say it was impossible to obtain the funds at a reasonable 
rate from any financial institution. 

Many fundamental changes in laws were put upon the statutes by the last Congress 
relative to the regulation of our commercial activities. The operation of these laws is 
yet untried, many being entirely theoretical. It is thought that fear of the enforcement 
of these acts has had a decided effect in retarding the general business activities ; that 
too much legislation is as detrimental to the success of our nation as too little, and it 
seems a pity our Congress could not in its wisdom have treated the business affairs of 
our country in more ‘‘ homeopathic doses” not being so violent in the enactment of its 
laws, giving an opportunity for business to adjust matters gradually, therefore, not 
arousing the fears of capital, which we all know is most timid. * * 

RURAL CREDITS. 

The question of securing adequate and proper means of financing our rural com- 
munities is steadily attracting increased thought and study and it is incumbent upon 
us as an association to carefully consider these matters so germane to the business of our 
members. Careful analysis should be given by the bankers of ourState to an act passed 
by the last legislature to provide a system to mobilize and liquidize farm credits there- 
by securing for the agricultural classes moneys on long time and at low rates of interest 
so as to amortize a debt by small periodical payments. This law cannot be finally en- 
acted until an amendment to our constitution is passed by the people, therefore it should 
be carefully read, each of us should study the immediate needs of his community and 
be able to take an active part in the consideration of the amendment. 

In the Congress of the United States, there is a special committee now gathering 
together data and information upon this same subject and is considering the framing of 
a law designated as the ‘‘ Hollis Act” which will bring our Federal Government into 
the farm loan business through the establishment of twelve district banks similar to 
those designated by the Federal Reserve Act, and it might be well for our members to 
give considera. ion to the bill above mentioned. 

The details incidental to the operation of our association are of course in the hands 
of the secretary's office and the general efficiency, courtesy and results obtained from 
that office are almost too well known to be mentioned, yet it is a pleasure at this time 
to most heartily and unqualifiedly extend the thanks of the retiring officers to the cler- 
ical force of the secretary’s office, and to say the successful administration of its affairs 
is largely due to the well known ability, tact and diplomacy of our Mr. Keyser. 

NEW BANK ACT. 

At the last convention of our association by the wisdom of those present, and 
through unanimous vote, there was appointed a special commission of bankers of our 
association to revise and codify the banking laws of Missouri in their entirety. 

The work was immediately started and the findings of this commission presented 
to the Missouri Legislature the 1st part of January of this year. After many public 
hearings and much discussion among the bankers and citizens, together with the legis- 
‘lators, an act was passed and became a law on March 25, 1915, which is said to be one the 

greatest constructive measures ever written into the statutes of our State, and not only 
does it protect the bankers in the operation of their business, but it places all the nec- 
essary safeguards around the administration of banks so as to insure complete confi- 
dence of the people, and upon this strong foundation rests the security and progress of 
our financial community. Thisin our judgment is one of the best, if not ‘he best State 
law which has been passed in the United States, and it is a pleasure to be able to tes- 
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tify to this convention that the enactment of this law is in the opinion of most con- 
servative men one of the most gratifying and beneficial measures which has been in- 
augurated and carried to completion through the activities of our association. 

Time does not permit touching upon various important features written into these 
laws but these will be covered in an able address by the chairman of the Missouri 
Bankers Association banking commission, Mr. Jones, and to him is entitled the thanks 
of our association for the construction and passage of the law referred to. 

AGRICULTURAL DEPARTMENT. 

During the past three or four years our association has had an able and efficient 
agricultural committee, and each administration has attempted to further the interests 
of our rural communities through this splendid department. It is a pleasure to com- 
mend most heartily the efforts of the committee having charge of this work the past 
year and to briefly set forth to you some of the aims and desires of those in charge. 

The report of this committee will show in detail its work but it is hoped you will 
approve of the methods inaugurated and the work accomplished. In brief, we have 
been able to assist in placing within the past year, seven farm advisers, in various 
counties and have launched and assisted in organizing thirteen ‘‘community of inter- 
est” associations of the character mentioned; in seventy-one counties in our State there 
are, movements on foot to join in the plans as have been briefly outlined. The success 
of such movements, however, is based entirely upon the activities of our members, and 
we hope all will take an interest in the work and that plans suggested will be fostered 
and encouraged wherever practicable. * * * 

RAILROADS, 

The basis of considerable amount of the financial unrest through which our 
country has been passing for the past few months has been said by eminent authority 
to rest partly, if not largely, upon those veins of commerce—the railroads. The 
fact that the properties mentioned were not obtaining proper returns for service; that 
steadily their purchasing power, both for material and labor, are decreasing, and the 
effect on each business center and community was proportionately manifest. It has 
been said we might as well expect a man with hardening of the arteries to run a race 
as to ask the railroads to give proper service to the public and continue their active 
operations without sufficient earning capacity. A new eraof public sentiment has been 
entered into within the past few months and no longerdo men condemn and attack our 
railroads, nor is it proper for the politicians of this day to build upon a platform for 
destruction of the properties of these corporations. There have been many cases in the - 
past of profligacy in the management, of extravagant profits in promotion, and of 
piracy in development financing, and these have aroused the condemnation of public 
opinion, but they are the sins of the past. The management of the railroads today 
have eliminated many of the evils referred to and those in control of these great prop- 
erties realize their prosperity rests largely upon the sentiment of the people. Equally 
has the thought developed in the mind of the business man, the farmer and the banker 
that the efficiency of our railroads is absolutely essential to our agricultural, mining 
and manufacturing industries, and this standard can only be maintained by their re- 
ceiving proper compensation for service rendered. 

May our deliberations within the next two days be of such moment that each mem 
ber present will carry away to his home many thoughts for consideration and study and 
may we be able to go into our various banks and discuss with the officers, who are not 
fortunate enough to be in attendance at the meeting, the inspiration given to us by the 
able addresses delivered. It is hoped that each and all of us upon returning to our 
desks will be able to say that at our convention ‘‘there was conveyed to me a forceful 
incentive to work for my community to the best of my ability, and to take my place 
where every banker belongs, in the front rank of every civic, county and state move- 
ment for the good of the people.” 

The principal addresses of the first day, other than the president’s, were those of 
ex-Governor Myron T. Herrick, of Ohio, on ‘‘Rural Credits—Dangers of Drifting,” and 
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‘Current Banking Problems” by William A. Law, president of the First National 
Bank of Philadelphia, and also president of the American Bankers Association. In 
the afternoon Breckinridge Jones spoke on the ‘‘Recent Revision of the Banking Laws 
of Missouri,” including several 5-minute talks by visiting bankers from Arkansas, Kan- 
sas, and Oklahoma, and a brief address by P. W. Goebel, the association’s choice for 
vice-president of the American Bankers Association at the Seattle meeting next Sep- 
tember, 

On the second day the convention heard ex-Governor Eberhardt, of Minnesota, de- 
liver an address on ‘‘A Message From the Country Folks of Minnesota to the Bankers 
of Missouri,” saying among other things: 

‘*Missouri’s best capital is the soil, and the best capital of the bankers, the great- 
est capital, too, is the soil. With the support of the 1,714 bankers you have registered 
here I could double the wealth of the State of Missouri in five years. In Minnesota we 
are spending seven «nd a half millions annually on agriculture and industrial educa- 
tion, and we can’t hire teachers fast enough or build enough big agricultural schools in 
the place of the country schools to suit the people. The banker can do more to for- 
ward such a movement in Missouri than anyone. He has a great deal of influence and 
the farmer will listen to what he says. The soi] of Missouri is a bank and unless you 
learn to put back into it what you draw out every year it is a bank that will fail. You 
must tell your farmers and youth who will become the farmers how to preserve the 
wealth of the soil, and you must make the farm interesting and attractive so that the 
youth of the farm will stay there.” 

O. M. W. Sprague, Professor of Banking at Harvard University, also spoke on 
“The Federal Reserve System and the Country Banker.” 

Wm. McC. Martin, chairman of the board of the Federal Reserve Bank of St. Louis 
was to have conducted a series of legal discussions. Being unavoidably absent his 
place was filled by J. D. Bowerso:k, of Kansas City, who for an hour or more answer- 
ed questions relating to the legality of bank transactions. 


—s 
DEMONSTRATION OF NEW MISSOURI BANKING LAW. 


Acting on the general demand throughout Missouri for a more ample understand- 
ing of the recently enacted banking law, Breckinridge Jones, president of the Missis- 
sippi Valley Trust Company, whose committee of the Missouri Bankers’ Association 
drafted the measure, has arranged for a model demonstration of the new law at the 
Missouri State Fair at Sedalia from September 25 to October 2. 

At the recent State Convention of the Missouri Bankers’ Association Mr. Jones in- 
troduced a resolution calling on State Bank Commissioner Mitchell to install at the 
fair an exhibition of the practical workings of the new law which would show it as 
the best State banking act in the Union. 

In conference with B. C. Biggerstaff of Sedalia, representing the concession and 
publicity department of the State Fair, Chairman Jones said that aside from the ex- 
hibit proposed by the State Banking Commission Department, the Missouri Bankers’ 
Association would arrange for a model bank, a model savings bank and a model clear- 
ing house exhibit. 

Gov. Major said that he would commend it heartily to the State Banking Depart- 
ment and lend every possible aid to bring the new banking act to the attention of the 
public as one of the most constructive bits of legislation enacted during his adminis- 
tration. 

Chairman Jones, in characterizing the new banking act as the best in the Union, 
pointed out that it affected a majority of the depositors of Missouri. 
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GEORGE E. LAWSON. 
PRESIDENT PEOPLES STATE BANK, DETROIT. 

On May 24, George E. Lawson was elected president of the Peoples State Bank, of 
Detroit, Mich., succeeding the late George H. Russel. Mr. Lawson was born in Howell, 
Mich., graduated from the Michigan Agricultural College in 1881, came to Detroit and 
entered the employ of the Peoples Savings Bank as bookkeeper. He held that position 
for ten years when he was made cashier, succeeding S. B. Coleman. He remained cash- 
ier until 1907 at which time the Peoples Savings and State Savings Bank consolidated 
and Mr. Lawson was elected vice-president of the new institution which was thereafter 
known as the Peoples State Bank. 

Mr. Lawson is probably one of the best-known bankers in the Middle West. He 


GEORGE E. LAWSON. 


not only possesses great business acumen, which, added to his many years’ experience, 
makes him eminently fitted for his new position. Of a genial personality he has the 
faculty not only of making friends but keeping them, as evidenced by the esteem and 
confidence in which he is held by all who know him. One who knows Mr. Lawson 
well says: , 

‘‘It was the dream of M. W. O’Brien, a former president of the Peoples Savings 
Bank, under whom he gained his first banking experience, that Mr. Lawson should one 
day become president of the Peoples Savings Bank and it was the wish, also, of Mr. 
Russel that Mr. Lawson should be his successor.” Viewed in the light of current events 
the dream has become a reality, and the wish—almost prophetic—been fulfilled. 
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CORN EXCHANGE NATIONAL BANK, PHILADELPHIA. 


Fifty-seven years ago the Corn Exchange Bank commenced business in the city of 
Philadelphia. 1t was a state institution and its first location was in Corn Exchange 
Hall, at Second and Gold streets. The following year it removed to its present loca- 
tion where it has ever since remained. 

The illustration at the head of this article shows the enlarged and reconstructed build- 
ing at present occupied by the Corn Exchange. There are also illustrations of the main 
corridor looking north, and also another view looking west. The officers’ quarters are 
are also shown, together with a small room used for private consultation. Today the 
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Corn Exchange Bank fills a place in the banking world of Philadelphia peculiarly its 
own and is without doubt one of the most remarkable financial institutions located in 
what may be called ‘* ancient Philadelphia.” 

When originally organized the Corn Exchange Bank had a capital of $131,695. In 
1864 it entered the National system. The following figures show how it has grown 
from its original capital and deposits of only $250,000: In 1871, capital was increased 
to $500,000 and deposits were $1,387,009: in 1900 deposits had climbed to $10,000,000; 
in 1910 capital of $1,000,000, surplus $1,553,000 and deposits $29,697,000; in 1914 sur- 
plus was $2.086,000 and $23,000,000 deposits and the last Comptroller's call of May 1 
shows surplus of $2,100,000, deposits $28,000,000 and total resources $31,000,000. It cer 
tainly is no wonder that the bank has been forced to build and enlarge its quarters 
three times in fifteen years. ' 
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MILTON W. HARRISON. 
SECRETARY OF SAVINGS BANK SECTION, A. B. A. 

The vacancy, caused by the resignation of E. B. McWilliam, former Secretary of 
the Savings Bank Section of the American Bankers Association, has been filled by the 
appointment of Milton W. Harrison to that position. Mr. Harrison is well and very 
favorably known to the banking fraternity—especially the savings bank portion of it— 
and his appointment is very gratifying to his many friends in all sections of the country, 
who consider him pre-eminently fitted, both by education and experience, to continue 
the work so ably conducted by his predecessor. 





MILTON W. HARRISON. 


Mr. Harrisen graduated from the St. Lawrence University School of Law having 
intended to make that profession his life work. He has also taken several courses in 
the New York University School of.Commerce. Subsequently he became connected 
with the Brooklyn Savings Bank, remaining with that institution for more than six 
years. During the past two seasons he has delivered a series of lectures on commeicial 
law before N. Y. Chapter American Institute of Banking. At present he isa governor 
of the Chapter. He has also served as second vice-president during which time he was 
in charge of the educational program of the Chapter. 
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BANK AND TRUST COMPANY ADVERTISING. 


SOME OF ITS BROADER PHASES. 


Address to the North Dakota Bankers Association, at Bismarck, N. D., June 17, by Edwin Bird Wilson, 
Manager Advertising Department, Bankers Trust Company, N. Y. 


What I have to say will be an unadorned statement of a few broad principles relat- 
ing to bank and trust company advertising in which I firmly believe, and which I have 
gleaned from personal experience and study of the subject during the past twelve years. 

It is only fair to the company with which I have the honor to be connected, to say 





EDWIN BIRD WILSON. 
Manager Advertising Department, Bankers Trust Company, N. Y. 


that it is in no wayresponsible for my statements; I am speaking for myself personally, 
and not in any official or representative sense whatsoever. 

Will you pardon me if | first indulge in a few generalizations? They form the back- 
ground for the thoughts I have in mind and wish to present on the chosen subject. As 
it is my desire to point out to you some of the broader phases of financial advertising it 
seems necessary to refer to outstanding general tendencies in the nation and between 
nations in order to make myself clear. 

In these days of rapid communication, when all nations are close neighbors by grace 








: 
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of the ‘‘wireless;’” when America instantly feels the pulse-beats of other continents 
and Europe hears the quick breathing of America, no nation can live unto itself alone. 

Every nation will have to shape its future conduct in the light of world interests, as 
well as its own interests. 

Co-operation, not conflict, must prevail ; otherwise the whole world willsink into a 
barbarism infinitely worse and more chaotic than that from which it has progressed by 
slow and painful stages through the centuries. 

America, above all nations, must and does feel this responsibility. The nation has 
opened its mind to the truth that America must play a larger and yet larger part in the 
world’s affairs of both thought and action, and that her interests are inseparably bound 
up with the world’s interests, the interests of humanity. * * * 

Bankers, if they would be in harmony with the best thought of the present day, 
for the thought which makes for solidarity within the nation and between nations, must 
necessarily consider their duty toward the community, the country and the world, while 
considering their own business interests. 

I do not hesitate to say that it is the duty of‘banks of the better sort to apprise the 
public of their facilities and usefulness. 

There is the obvious reason of self-interest which impels the banker to advertise, 
the laudable desire to expand his business, to grow in public confidence, to increase his 
profits and dividends by increasing the volume of his business. 

But I contend that there is an underlying obligation, not yet fully realized by the 
bankers of this country, to make known to the masses the objects and accomplishments 
of banking institutions, the economic purposes which they serve. It is incumbent upon 
bankers to inform and educate the people as to how they can promote the business of the 
community, the state, the nation and the world, by contributing to the working capital 
through their deposits in the banks. It is the duty of bankers, and particularly of trust 
company bankers, to point out to the people the dangers of individual trusteeship, and 
the advantages offered by the incorporated trustee. It is the duty of bankers to pro- 
tect the public by publicity of the right sort, against the insidious appeals of unscru- 
pulous promotors of brass-edged securities; to try to divert into legitimate channels of 
trade the hundreds of millions of dollars which annually go into the treasure chests of 
the pirates of finance, who prey on widows and orphans, and sometimes on those who 
ought to know better than be caught by offers of 70 per cent. dividends.. Bankers owe 
it to their towns and cities, owe it to the legitimate business of this country, owe it to 
the commerce of the world, to encourage the people to invest their money in legitimate 
enterprises, and to keep it away from the fraudulent schemer. Bankers owe it to them- 
selves as well as to the business world, to encourage a wider exercise of thrift on the 
part of Americans, than they have been accustomed to in the past. It is hardly neces- 
sary to remark that thrift has not been, in this generation at least, a striking charac- 
teristic of the American people. 

The first broad principle-therefore, which I here commend for your consideration is 
this: That there is a duty laid upon bankers as custodians of the people’s wealth, to in- 
form and educate the people as to the value of banking institutions. * * * 

Thold with many thoughtful bankers and bank advertising men, who have the strong 
conviction that the best advertising of banks and trust companies has not yet been 
done, that the separate competitive efforts at advertising by banks and trust companies 
is superficial and not fundamental. Many of us believe that what is needed in bank 
and trust company advertising, more than anything else, is co-operation by suitable 
groups of banking institutions in a campaign of publicity, designed thoroughly to in- 
form all classes and conditions of people of the usefulness of banking institutions, and 
of the duty which the people owe to the business world, of bringing their surplus money 
into the storehouse of capital for the common good. 

Various plans have been suggested for bringing this about, and discussions have 
been held in the councils of banking associations, both state and national. Some of the 
plans are entirely impracticable, but they all have the laudable intention of getting the 
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bankers together to do something for the common good, as well as for their individual 
interests. 

It seems very unfortunate that the fear of some bankers that ‘‘ the other banker”’ 
might gain some slight advantage, has prevented concerted publicity action in some 
communities where efforts have been made to bring about such action. Contrast this 
attitude on the part of some bankersin certain communities with the attitude of business 
men in almost any other line, and you will wonder how it can be. Take a lesson from 
the manufacturers; how quickly they will rally around the standard of their common in- 
terests, either for defense or offense. Look at the real estate men of the average com- 
munity how they stand together to maintain and boost the price of real estate. Then 
look back at the absurd situation of bankers declining to subscribe to a well-ordered and 
intelligent plan for boosting their common interests, because some brother banker 
might obtain a few thousand dollars more than his due proportion of the increase in 
deposits. 

Our second broad principle of bank advertising is, therefore, that the similarity of 
services and mutuality of interests of banking institutions indicate that they could with 
advantage, unite by communities to advertise their common functicns. The efficient 
carrying out of a well-ordered plan of community advertising by the banking institu- 
tions of any town or city should accomplish the following results : 

First: Create a greater respect for, and confidence in banking institutions on the 
part of the general public. For example, I do not believe that such senseless runs as 
we have witnessed in New York City on mutual savings banks could have happened if 
the people had understood how thoroughly safe and sound such institutions are under 
the laws of New York State. 

Second: Educate the public to the economic usefulness of banking institutions. 
Too many people look upon a bank as merely ‘‘a place to put your money,” losing 
sight entirely of the important part which the bank plays in maintaining the prosperity 
of the business community. 

Third: Increase the stream of small contributions of capital into channels of legi- 
timate business, and diminish the stream which flows into the illegitimate channels 
where the money is finally lost in the ‘‘ slough of despond.” The people ought to be 
taught that banks of deposit are like reservoirs which collect capital from many small 
sources for use when and where most needed for carrying on the business life of the 
community. 

Fourth: Educate the people to a higher standard of thrift, and thus actually in- 
crease the working capital of the community. America has a long way to go before 
it can approach the record of France for widespread thrift, and consequent widespread 
ability to invest in high class securities. 

Fifth: Stabilize the finances of any given community, and, if carried on by many 
towns, and cities throughout the country, exercise a stabilizing influence on the finances 
of the nation and in turn in the finances of the world. 

Sixth: Increase the effectiveness of the individual advertising and other new busi- 
ness effort of all the participating banks. It is a well recognized law of advertising 
that the more business created for one advertiser the more there wil] be forall advertis- 
ers in the same line. We have it on good authority that the first year’s advertising of 
American Bankers Association Travelers Checks resulted in a large increase of sales of 
other kinds of travelers’ cheques, as well as in large sales of *‘ A.B. A.” Cheques. 

A third broad principle to be observed in bank and trust company advertising is, 
that what and how a bank speaks through an advertisement is fully as important as 
that the bank should advertise at all. If you have a message and will speak it clearly 
and attractively the public will read it; if you do not have a message, you had better’ 
not advertise. 

In New York there is a grand old clergyman, known as the ‘‘ Bishop of Wall Street.’ 
Everybody in the neighborhood knows him, by sight at least. He will step into the 
middle of the street, mount a little platform which he carries abo.t with him, close his 
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eyes reverently for a moment and then begin to speak. In a very few moments there 
will be a crowd of attentive listeners around him. Why do they listen? Because the 
‘‘Bishop” has a message to deliver, a message he believes in; he is in earnest about it and 
the people believe in him. 

You would not think well of a banker who tried to sell securities to his customers 
which he did not believe in. You would think less well of a banker who received de- 
posits when he knew his bank to be insolvent. But, on the other hand, what would you 
think, of a banker who, although knowing his bank to be sound, progressive, and cap- 
able of rendering splendid service to the community, feared or neglected to tell the 
public about it ? Or who spoke in uncertain tones, or in language which could not be 
understood ? Too many bankers are doing that very thing. They are willing to buy 
space in the newspapers and other publications, yet they seem unwilling to say any- 
thing worth reading in that space. Either they have no message to deliver, or afraid 
to deliver it, or do not know how to deliver it. Let us usea homely illustration to see 
what this attitude really amounts to. 

What would you think of a banker who, having completed a beautiful banking 
house, furnished it with old furniture bought at a junk shop? You would question his 
judgment, if not his sanity: you would advise him to buy furniture in keeping with the 
beauty of the edifice which was constructed with such great care on the part of archi- 
tect and builder. Yet are we not accustomed to seeing bankers buy beautiful white 
space in well-printed publications, and furnish that space with phrases, meaningless to 
laymen, displayed in type culled from a junk shop printery ? 

The furnishing of advertising space with worthy language and illustrations is an 
art, and requires careful study, as do any of the other applied arts. <A gcecd advertise 
ment does not simply happen; it is designed and built. First, you must have your mes- 
sage, clear to yourself and believed by yourself; then you must study how to make that 
message clear to others and attractive graphically, so attractive that it will have a chance 
on the page with other strong announcements and messages. If I were asked to diagnose 
the trouble with bank and trust company advertising today, I should say that bankers 
are more willing to pay for advertising space than for proper copy to go in the space. 
They seem still tu believe in that old advertising heresy that the principal thing is to 
keep your name before the public. Some people have been doing that so persistently 
that their name is no longer popular. 

Another broad principle, our fourth, is that bank and trust company advertising 
to be efficient must be continuous. 

Don’t begin to advertise unless you intend to keep it up; advertising does not like 
“a quitter.” That is a good motto of a big eastern advertising agency which reads, 
‘* Keeping everlastingly at it brings success.” Unlike many mottoes this one tells the 
truth. 

Make up your mind to invest (please notice, Mr. Chairman, [ said :mvest not spend), 
make up your mind to invest a reasonable sum in advertising each year, and invest that 
appropriation this year and next year, and the next, without regard tc the returns ob- 
tained last year, and the year previous, and the year before that. It is consistent, per- 
sistent, intelligent, year-after-vear and week-after week during-the year advertising 
that permanently counts, that builds a safe and sure foundation in public confidence. 

A bank that advertises intelligently and continuously is bound to win in the long 
race, but my advice is, do not go into the one-hnndred-yard dash; enter the marathon. 

Our fifth and final broad principle is that bank advertisements should be prepared 
by somebody who knows how. This self-evident truth is frequently ignored. Every- 
body seems to think he knows how to write ‘‘an ad”—and a good one too—that is, un- 
til he has tried it. I do not recall having met anyone who was not at least willing to 
try; certainly there are no exceptions among bankers. 

Why it is easy to write a ‘‘bank ad”! The recipe is so simple: ‘Take white space in 
a local paper about the size of aslice of bread (this measure corresponding to the rising 
or falling cost of living will automatically regulate the advertising expenditure); select 
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a few trite sayings about thrift from ‘‘Poor Richard’s Almanac;” set in American foun- 
dry, old style bold (or is it bold style old?): liberally sprinkle with variegated italics 
gathered from the last mess of the printer’s devil’s pi; put in capital, surplus, profits, 
deposits and resources, stuff with the whole Board of Directors, insert the officers, gar- 
nish with an unreadable trade mark and surround the whole with an ancient brass rule, 
the heavier the better. Above all be careful to put as much material into the space as 
it will hold without bulging. Don’t bulge. it is unfair to the bank in the next column. 
The advertisement is now ready—all but the roasting—but the public and your brother 
bankers will attend to that. 

Seriously, is not that a fair description of many bank announcements appeariug in 
the newspapers? And why this condition? Because bankers are ignoring the self-evi- 
dent fact that their advertisements should be prepared by somebody who knows how 
who has studied to some extent, at least, the art of advertising. 

If a banker must, by reason of the limitations of his organization, write his own 
advertisements, let him approach the subject in the attitude of a student who has much 
to learn on a subject which is quite different from banking and requires special train- 
ing to accomplish worthy results. 

Will you be patient a moment longer while I recapitulate: 

wurst. In view of present general conditions it is a duty of banks and trust compa- 
nies to advertise their services. 

Second. In view of the similarity of services and common interests of banking in- 
stitutions, the banks would do well to unite by communities for advertising. 

Third. How and what a bank speaks in its advertisements is just as important as 
that it should advertise. 

Fourth. Bank and trust company advertising to be efficient must be continuous. 


ifth. Bank advertisements should be prepared by somebody who understands the 
art of advertising. 
—__ 


A CHOICE INVESTMENT. 


The Mercantile Trust Company of St. Louis is offering, subject to prior sale $1,237, - 
500 Missouri & North Arkansas Railroad Company Receivers’ 6 per cent Certificates. 
These certificates are redeemable as a whole, at par and interest, on any interest date on 
thirty days’ notice. Interest payable May 1 and November 1. Both principal and in- 
terest payable at The Mercantile Trust Company, St. Louis, Mo. Price 100 and interest, 
to net 6%. The Missouri and North Arkansas Railroad Company comprises about 360 
miles of main line (including 29 miles operating under trackage contracts with the Kan- 
sas City Southern Railroad Company and the St. Louis & San Francisco Railroad 
Company) and extends from Joplin, Missouri, southeastwardly across the State of Ark- 
ansas to the City of Helena on the Mississippi River, together with extensive sidings and 
spur tracks, station buildings and grounds, rolling stock, a valuable terminal site at 
Helena, and an equal joint ownership with the Atchison, Topeka and Santa Fe, the 
Missouri, Kansas and Texas, and the Kansas City Southern Railway Companies in valu- 
able terminals at Joplin. The road serves a fertile and rapidly developing country. 

The road is practically free from floating debt, and the property is in first-class 
condition. 

This issue of certificates is conditioned by the Court’s order not to exceed $2,500, - 
000 and any additional certificates that may be authorized by the Court in excess of this 


amount, will be secured by a lien subordinate to this issue. These certificates are a very 
- desirable short time investment. 
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LARGE TRUST COMPANY ENTERS FEDERAL RESERVE 
SYSTEM. j 


The directors of the Broadway Trust Company of New York City have voted to 
enter the Federal Reserve System. 

This announcement will be received with general interest because the Broadway 
Trust Company is among the first of the larger trust companies of the country to enter 
the Federal Reserve System. Incidentally this company is the first state institution, 
either bank or trust company, to seek admission. 

The Broadway Trust Company has offices in the Woolworth Butlding, New York, 
and five branches located in various parts of the city. It has a capital of $1,500,000 
and deposits of about $20,000,000. 
sa Frederic G. Lee, the president, in announcing the action of the board of directors, 
said: 

‘* Personally, I have from the first been impressed that the Federal Reserve Law 
is one of the greatest ever enacted in this country and will be of untold benefit to busi- 
ness interests. I have also felt that there was every reason for State institutions join- 
ing, and none, or nearly none, why they should not. 

‘‘A vague fear of political control or interference is frequently expressed, but if 
there is anything in this, and I cannot believe there is, it might be equally true of State 
control. Injustice is not a quality peculiar to any person, party or political subdivi- 
sion. As a matter of fact, the control of the Federal Reserve Bank rests with its 
stockholders, the same as in any ordinary bank, or corporation, and those stockholders 
are the member banks themselves. Anything they do not like they have the right and 
power tochange. Of course, bad management will ruin anything, but if there is bad 
management the bank members have only themselves to blame. 

‘* As amember bank the acceptance provision will be restricted, inasmuch as the 
total amount outstanding will be limited to one-half of the capital and the surplus, or with 
special permission to 100% of such amount. While perhaps it may be urged that this is 
too low a limit, if there is any virtue at all in restrictive legislation concerning bank 
commitments, our present state law, in my opinion, allows too much latitude in this 
respect. I do not understand, from reading the reserve law, that a State bank may not 
make domestic acceptances as well as foreign, if the total be within the lawful limit, 
but in any event at the present time and with our present business customs, domestic 
acceptances are of no great help 

*« The question of real estate loans is left rather open, the provision being to the 
effect that they must not be made to such an extent as to render the assets of the insti- 
tution unduly non-liquid, that is, beyond the point of safety. This surely jibes with 


common sense, and any institutions which will base their refusal to join the System on 
this account, will present a dubious argument. In the case of trust comy anies, their 
capital stock is by law non-liquid and may not even be kept in gold dollars in its vault, 
but must be permanently tied up in certain high class bonds or mortgages. This gives 
them a capacity for loans on real estate which, in my opinion, should be sufficient, as I 
cannot agrce that it is good sense to loan deposits which are repayable on demand, in 
non liquid securities of this kind. 

‘*The one objection which seems at this time to be well founded, is concerning the 
attractiveness of the capital stock of the Federal Reserve Bank as an investment. I 
have always regretted that the dividend was made cumulative. The New York Federal 
Reserve Bank is not at present earning its dividend of 6%, but its organization expenses 
have been heavy, and it has so far invested only about 10¢ of its assets. I am told that 
if 20% were invested, even at present low rates, its dividend would be covered, as is al- 
ready the case in other of the Reserve Banks where the demand has been heavier, that 
is, Atlanta, Dallas and Richmond. It seems likely that these latter banks will before 
long be -~ i to the New York Bank for rediscounts, in which case the dividend will 
be in sight. 

‘*It is hardly necessary to mention the principal great benefit of membership to 
member banks and their customers. This is the right of such member banks to convert 
through the Reserve Bank their commercial assets into cash or credit. It seems to me 


that if this right is not appreciated by the State institutions, it will be by their 
customers.” 


SALVATION IN EMERGENCY NOTES 


SALVATION IN EMERGENCY NOTES. 


The expiration on June 30 of the extension of the life of the Aldrich-Vreeland Act 
will be regretted by national bankers of experience. This act of 1908 was originally 
denounced as a method of inflation up to $500,000,000. In the calamity of war in 
Europe it became the salvation of the business community and Congress hastened to 
double its capacity of issue and lower the percentage of security. It permitted the 
issue of banknotes through currency associations upon deposits of securities and com- 
mercial paper in emergency without sacrifice. Notes to an amount of $380,000,000 
were issued in time to avert general bankruptcy and start exports of provisions which 
quickly restored credits abroad. All of it was retired within seven months. It is al- 
ready evident that the new system has no facilities for such rapid mobilization of bank 
credits for emergency. No notes can be now issued upon deposits of securities, and 
those possible upon commercial paper are generally barred by the classes in common 


use. 
National banks who invest in commercial paper realize the extent of restrictions 


upon rediscounts at Federal Reserve banks; other people will not until they need 
money ina pinch. A prominent Boston banker who had no desire to criticise the new 
act, began a series of interesting tables to make an economic comparison of the cur- 
rency available under the plan of the Currency Association with that obtainable from 
the Boston Reserve Bank. The results disclosed the inability of the bank to perform 
the requirements of its organization, to furnish even reserve notes. 

The Boston Currency Association was composed of 11 city and 59 country banks 
out of 174 national banks in Massachusetts; only 47 of the 70 banks applied for 
additional notes, disproving the fear of inflation. They deposited as security for note 
issues, bonds equal to $23,053,944, and commercial paper of $30,374,701, a total of 
$53,428,645. The city banks received in notes $24,759,500; country banks only $3,915, - 
000, a total of $28,674,500 between Angust 4 and March 19, 1915; the date of retire- 
ment. The amount issued was a little over half of the value of securities. The $30,- 
000,000 of commercial paper was withdrawn by the depositing banks before its matu- 
rity, and not a note defaulted on their hands. Considering that the period was that of 
total collapse of the credit systems abroad, and failure of all bills due this country, 
is it not fair to ask if the Federal Reserve Board is justified in making too strict 
regulations relative to the rediscount of commercial paper with Federal Reserve banks? 
Is it not an assurance also of the value of securities as collateral deposit to secure 
notes for emergency circulation, when the notes issued under the currency law were so 
promptly redeemed ? 

The possible amount of issue of additional circulation by the 70 member banks in 
the Boston Currency Assoviation, was on bonds $45,645,000, and on commercial paper 
$20,377,000, indicating a total capacity of issue up to $66,022,000. The amount issued 
on deposits of bonds was $15,319,400 and on commercial paper $13,355,100, a total of 
$28,674,500, or only 43.43 per cent. of capacity. The possible amount of issue to the 
174 national banks in» Massachusetts, if all were members, was on bonds $61,863,700 
and on commercial paper $28,828,300, a total of $90,692,000, as compared with the 
capacity of actual members of $66,022,000, and the actual issue of $28,674,500. If all 
the national banks in New England (which constitutes District One) had been members 
of the Currency Association, their possible amount of relief from emergency note issues 
would have aggregated $144,327,700. 

It is interesting to note that 53.43¢ of the notes issued through the Currency Asso- 
ciation were secured by bonds which would not be available for rediscounts or any other 
purpose in the Federal Reserve System today, and that only 46.57% was secured by com 
mercial paper, also largely undesirable in the common elasses used here. The slight 
cost of the system to the banks in the association was $6,351, or 9.3 cents per thousand 
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dollars of capital and surplus of member banks apart from taxes on circulation. More- 
over, of the total emergency currency possible of issue in District One, amounting to 
over $144,000,000, about $67,000,000 was available upon deposits of commercial paper 
which could be redeemed before maturity without loss. Under the new system such 
paper must be discounted at rates fixed by the bank to obtain the desired Federal Re- 
serve notes, and the members must pay assessments for costs of its operation in addi- 
tion, without a twentieth part of the assistance obtainable under the Aldrich- Vreeland 
Act. For example: 

The report of the Boston Reserve Bank of March 24, five days after the retirement 
of the currency notes, showed loans and rediscounts $1,037,000; investments $1,061,000; 
other resources $1,040,000. The cash of $16,867,000 included gold coin and certificates 
of $15,095,000. The deposits were $16,788,000, and the paidup capital $3,217,000. De- 
ducting from the cash the legal reserves of $11,913,800, it is apparent that its poten- 
tial power to obtain Federal Reserve notes was limited to the gold and unmatured 
credits and investments of less than $20,000,000. To exchange gold certificates for 
reserve notes, and mot of reported ‘‘ specie” means certificates, would merely replace 
a note fully secured by gold deposited in the redemption fund of the treasury for one 
merely a lien upon the general fund, and moreover not a legal tender. To deposit the 
$2,000,000 rediscounts and investments to obtain notes, if accepted, would not give 
the Reserve Bank 3 per cent. of the emergency notes possible to issue upon deposits of 
commercial paper with the Currency Association, nor 11¢ per cent. of the total amount 
issuable within the same District One, by the former Currency Association. And the 
indicated condition of lack of provision of currency resources in District One is iden 
tical with that in every reserve district in the country. 


UNITED STATES MORTGAGE & TRUST COMPANY. 


It certainly is an indication of increasing business and gencral prosperity, when a 
bank or trust company needs more room and is obliged to add to its quarters to accom- 
modate and properly handle the increase. And this is just what has happened to the 
United States Mortgage & Trust Company of New York. This company has taken and 
fitted up what might be termed new offices at 59 Cedar street, adjoining the company’s 
main offices. This additional space was badly needed and is.already occupicd by the 
trust, foreign exchange and municipal bond departments thus relieving the crowded 
condition of the main offices. 

Recently there was an official inspection of the enlarged quarters. All the officers 
and employees of ,the main office and branches as well were present. A fine luncheon 
was served and every one was loud in his praise of the improvements made and pre- 
dicted even greater changes in the near future. 





BRIEF HISTORY OF A PROSPEROUS BANK 


BRIEF HISTORY OF A PROSPEROUS BANK. 


A little over fifty years ago a bank opened its doors for business in Warren County, 
N. J. To beexact, the First National Bank of Washington, N. J., began business in 
May, 1365. with a capital of $100,000 which had been subscribed by fifty leading citizens 
of that locality. Of the original stockholders but two are living, and the holdings of all 
the others have passed into other hands. 

The bank was organized by electing James K.. Swayze, president and Philip H. 
Hann, cashier. It has recently celebrated its fiftieth anniversary and also the twenty- 
fifth anniversary of its present cashier's connection with the institution. The first 
president held the position until his death in 1878. His successor served only a few 
months when he was succeeded in March, 1879, by the son of the first president who, 
in turn, was succeeded in 1881 by his brother, A. J. Swayze, who resigned in. 1889, 
when Philip H. Hann, the first cashier was elected president. It was in 1890, when 
the cashier, L. J. Hann, resigned on account of poor health, that William S. Ritten- 
house, the present cashier, was chosen as his successor. 

The coming of Mr. Rittenhouse to this bank marks the beginning of an era of 
prosperity greater than it had ever before enjoyed. The statement made by this bank 
to the Comptroller of the Currency one month after Mr. Rittenhouse became cashier 
showed deposits of $170,000; surplus and profits $77,594 and resources, $446,992. The 
bank’s statement on May 1, last, shows deposits $1,669,695; surplus and profits $207,190 
and resources $2,117,230. It has just paid its 99th semi-annual dividend of 31¢ per 
cent, making $500,000 in net earnings which has been returned to stockholders leaving 
over $200,000 surplus and profits. The officers and directors are: Johnston Cornish, 
president; Wm. S. Rittenhouse, vice president and cashier; Daniel Spangenberg, John 
C. Kitchen, Jacob R. Bryant, Charles B. Smith and Harry M. Riddle, directors. 


PHILADELPHIA NATIONAL BANK. 


At a meeting of the directors of the Philadelphia National Bank, held on June 9, 
the following changes were made in the official staff: 

Horace Fortescue, cashier, was elected vice president, but will continue to perform 
the duties of cashier in conjunction with those of vice-president. Frank P. Stephens, 
auditor, was appointed assistant cashier. 

O. Howard Wolfe was also appointed an assistant cashier. Mr. Wolfe received his 
banking training in the Philadelphia National Bank, with which he was formerly iden- 
tified, but for the past four years has been secretary of the Clearing House Section of 
the American Bankers Association. J. Bertram Ruth was appointed auditor of the 
bank. 


INVESTMENT BANKERS CONVENTION. 


The fourth annual convention, of the Investment Bankers Association of America, 
will meet in Denver on September 20th, 21st and 22d. Tho Brown Palace Hotel has 
been selected as the headquarters. The programme for the business sessions has not 
been entirely completed. As at present arranged the convention will convene Monday, 
September 20th, for the general transaction of business, lasting all that day. Monday 
evening the Denver Investment bankers will entertain all delegates on top of Lookout 
Mountain, some seventeen miles from Denver. Tuesday, September 21st, the business 
sessions of the convention will be continued until after luncheon, after which all of the 
delegates will be taken by automobile to Estes Park, seventy-five miles from Denver 
in the newly forméd ‘‘Rocky Mountain National Park.” Wednesday morning, Sep- 
tember 22d, there will be a tour of Estes Park of about fifty miles. The convention 
wil close with a banquet in El Jebel Temple. 
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OBITUARY NOTICES. 
GEORGE H. RUSSEL. 


George Howard Russel, president of the Peoples State Bank for more than a quar- 
ter of a century and one of the leading capitalists of Detroit, Mich., died May 17th 
last. He was the founder of the Russel Wheel and Foundry Company and was be- 
sides connected with many other of Detroit’s business enterprises. , 

Mr. Russel was born in Detroit in 1847. At the age of sixteen he entered the em- 
ploy of the Gaylord Iron Company. Later on he became yard foreman of the Detroit 
and Lake Superior Iron Manufacturing Company, and in 1868 was made secretary and 
treasurer of the Detroit Car Works and the Hamtramck Iron Works. In 1878, with 
Walter S. Russel, he organized the Russel Wheel and Foundry Company, of which. he 
became president. Not long after this he began to be interested in banking. In 1889 
he was elected president of the State Savings Bank, which consolidated with the Peo- 
ples Savings Bank in 1907, when the name was changed to the Peoples State Bank, Mr. 
Russel becoming president of the new institution, which position he has held for a long- 
er time than any other bank president in Detroit. At that time the bank’s resources 
were less than $2,000,000. Under the able and resourceful management of Mr. Russel 
the bank’s statement of condition on May 1, showed deposits of $46,391,045 and total 
resources of $51,596,769. 

Mr. Russel was also president and a director of the First Commercial & Sav- 
ings Bank of Wyandotte, Mich., and a director of the Hamtramck State Bank. He 
was a director of the Detroit City Gas Company, and for a number of years served as 
chairman of the Detroit Clearing House. He was a projector of the Detroit Radiator 
—now part of the American Radiator Company—a director of the American Car & 
Foundry Company and director aud treasurer of the Detroit United Railway. In 1898 


he was elected president of the American Bankers Association. He was a member of 
the Detroit Club, the Country Club of Detroit, the Yondotega Club, the Old Club, the 
Witenagemote Club and the Fine Arts Society. 


ALBERT P. FOWLER. 


Albert P. Fowler, first vice-president of the First National Bank of Syracuse, N. Y,. 
died May 20, aged 47 years. Mr. Fowler was a lawyer by profession and senior partner of 
the law firm of Fowler, Vann & Paine. He graduated at Cornell University, was al- 
ways prominently identified with its affairs"and at different times was editor of the 
Cornell ‘‘Sun,” the Cornell ‘‘Era” and the ‘‘Cornellian.” He was, without doubt, the 
leading citizen among the younger business men of Syracuse. 


GUARANTY TRUST COMPANY OF NEW YORK. 


The Gnaranty Trust Company of New York announces the following additions to 
its official staff: Robert H. Cox, who was formerly manager of the bond department, 
will hereafter be associated with the banking department and will act as assistant to 
the president, with the title of assistant secretary. 

N. Dean Jay, who was a vice-president of the First National Bank of Milwaukee, 
Wis., has been made manager of the bond department, succeeding Mr. Cox. Mr. Jay 
is a native of Illinois and graduated from Knox College at Galesburg in 1905. - His first 
employment was with the Aluminum Company of America immediately after leaving 
college. In 1907 he became associated with the Milwaukee Trust Company, and in 1910 
was made manager of its bond department. The appointment of these two men to 
official positions in a company whose assets now exceed $300,000,000 again emphasizes 
the fact that young men are being placed in responsible positions in the banking busi- 
ness of New York. 





RESERVE AGENTS APPROVED IN MAY 


RESERVE AGENTS APPROVED IN MAY. 


The following banks were approved as Reserve Agents in May: 

National Park Bank, New York, for-First Nat, Bank, Hayden, Colo.; Citizens 
Nat. Bank, Athens, Tenn.; Taylorville Nat. Bank, Taylorville, Il). 

Chase National Bank, New York, for First Nat. Bank, Yreka, Cal.; Connecti- 
cut Nat. Bank, Bridgeport, Conn. 

Liberty National Bank, New York, for First Nat. Bank, Bar Harbor, Me. 

Mechanics & Metals National Bank, New York, for Hope Nat. Bank, Hope, 
Ark.; First Nat. Bank, Berryville, Ark.; Army Nat. Bank, Leavenworth, Kan. 

Irving National Bank, New York, for Hartford Nat. Bank, Hartford, Conn. ; 
National City Bank, Mobile, Ala.; American National Bank, Pensacola, Fla. 

Hanover National Bank, New York, for First Nat. Bank, Bonners Ferry. Ida. ; 
First Nat. Bank, Hubbell, Mich.; First Nat. Bank, Lakeville, Minn.; National 
Bank of Commerce, St. Paul, Minn. 

National Bank of Commerce, New York, for First Nat. Bank, Fernandina, Fla. 

Continental & Commercial National Bank, Chicago, for First Nat. Pank, Bald- 
win Park, Cali.; Nat. City Bank, Mobile, Ala.; First Nat. Bank, Woodhull, I1l.; 
American Nat. Bank, Lou'sville, Ky. 

National City Bank, Chicago; for Hartford Nat. Bank, Hartford, Conn. 

Corn Exchange National Bank, Chicago, for Nat. City Bank, Mobile, Ala. 

Fort Dearborn National Bank, Chicago, for Fist Nat. Bank, The Dalles, Oreg. 

Corn Exchange National Bank, Philadelphia, for First Nat. Bank, Alexandria, 
Va.; Nat. Bank, of Cambridge, Md.; Nat. City Bank, Mobile, Ala. 

Fourth Street National Bank, Philadelphia, for Citizens Nat. Bank, Blooms- 
bury, N. J. 

Philadelphia National Bank, Philadelphia, for Lynn Nat. Bank, Lynn, Mass. 

Mechanics-American National Bank, St. Louis, for Nat. City Bank, Mobile, Ala. 

First National Bank, Cleveland, for Nat. Bank of Commerce, Pensacola, Fla. 

First & Security National Bank, Minneapollis. for First Nat. Bank, Cheboy- 
gan, Mich.; First Nat. Bank, Lakeville, Minn.; First Nat. Bank, Streeter, N. D.; 
Security Nat. Bank, Sioux Falls, S. D. 


NEW NAME FOR AN OLD BANK. 


The Merchants’ Exchange National Bank, of New York City, has issued a call to 
its shareholders for a meeting to be held July 12 for the purpose of changing its name 
to the Atlantic National Bank of the City of New York. 

The Merchants’ Exchange National Bank was organized in 1829, and has for the. 
past thirty years, under the presidency of P. C. Lounsbury, occupied an important posi- 
tion among the commercial banks of the city of New York. 

The bank will continue under its present national charter, and retain its clearing 
house position and number, the change being merely in its corporate name, and is made 
to avoid confusion caused by the similarity of its title to that of other institutions doing 
business in the city of New York. 


BANK OFFICIAL PROMOTED. 


Louis F. Sailer has been appointed cashier of the Federal Reserve Bank in New 
York. Mr. Sailer has, for a number of years, been an assistant cashier of the National 
Park Bank. He became connected with the Park Bank while avery young man—in fact 
in his ’*teens—some twenty-four years ago and has been steadily advanced on his merits, 
to his present position. 

As a token of the esteem in which he was held the officers of the bank made him a 
fine present, and the employees also presented him with a very handsome clock. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending June 13, 1914, and June 12, 1915, respectively. 


Loans and Loans and Legal Net Legal Net Deposits 
Discounts Discounts Deposits Deposits Per Cent. 
BANK. Average, Average, Average, Average, of 
1914. 1915. 1914. 7915. Inc. Dec. 








Members of Federal 
Reserve Bank. 
Bank of N. Y. N. B.A... 

Merchants’ National 
Mechanics & Metals Nat.. 
National City 

Chemical National 
Merchants’ Exch. National 
Nat.Butchers & Drovers. . 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 
Hanover National........ 
Citizen’s Central National 
Market & Fulton Nat. ... 
Importers & Traders Nat. 
National Park ,502, 
East River National 1,901,000 
Second National 000 12,706,000 
First National 118,615,000 
Irving National i 

N. Y. County National... 

Chase National 

Lincoln National 

Garfield National 

Fifth National 

Seaboard National . 

Liberty National 

Coal & Iron Nat’! Bank .. 

Union Exchange Nat.. .. 

Nassau Nat. Bank, Bklyn. 


State Banks Not 
Members of Federal 
Reserve Bank. 
Bank of the Manhattan Co. 
Bank of America......... 

Greenwich 
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92,541,000; 104,745 
228,094,000} 320,010 
25,427,000 28,477 
8,676,000 
2,013,000 
51,512,000 
128,113,000 
23,892,000 
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22,437,000 
9,459,000 
24,923,000 
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Fifth Avenue 
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